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THE SIXTEENTH YEAR OF THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE* 


By Mantey O. Hupson 


The sixteenth year of the Permanent Court of International Justice was 
not marked by a great increase in the volume of its jurisprudence, but three 
judgments were handed down and several events of importance are to be 
chronicled for this period. 

The Court held about seventy meetings during the year; it was in active ses- 
sion from May 3 to July 9, from September 20 to October 8, and from October 
18 to November 6—a total of 107 days, as compared with 143 days in 1936, 107 
in 1935, and 120 in 1934. A judgment in the case relating to the Diversion of 
Water from the Meuse was handed down on June 28, 1937; a judgment in the 
case relating to the Lighthouses of Crete and Samos, on October 8, 1937; and 
a judgment on preliminary exceptions in the Borchgrave Case, on November 
6, 1937. Professor Charles De Visscher (Belgium) was elected a judge of 
the Court on May 27, 1937; and the Court sustained a grievous loss in the 
death of Judge Hammarskjéld on July 7, 1937.1. Formal action was taken 
by various governments during the year which has significance both with ref- 
erence to the future of the Court and with reference to the rdle which it may 
play in current international life. 

Two new cases were submitted to the Court during 1937, and at the close of 
the year three cases remained on its docket: the case concerning Phosphates 
in Morocco between France and Italy, the Borchgrave Case between Bel- 
gium and Spain, and the Panevezys-Saldutiskis Railway Case between Es- 
tonia and Lithuania. 


CASE CONCERNING DIVERSION OF WATER FROM THE MEUSE 


On August 1, 1936, the Netherlands Government filed an application with 
the Registry, instituting a proceeding against Belgium with reference to the 
diversion of water from the River Meuse. As basis of the Court’s jurisdic- 
tion, the applicant relied upon the declarations by which both The Nether- 
lands and Belgium had accepted the Court’s obligatory jurisdiction in 
accordance with the provisions of paragraph 2 of Article 36 of the Statute; 
this basis of jurisdiction was not contested by Belgium. The Netherlands 
Government appointed Professor B. M. Telders as its Agent, and the Bel- 
gian Government appointed M. de Ruelle to act in that capacity. Professor 
Charles De Visscher was designated by Belgium as judge ad hoc. The writ- 
ten proceedings consisted of a memorial, a counter-memorial, a reply and a 

* This is the sixteenth in a series of annual articles on the Permanent Court of Interna- 


tional Justice, the publication of which was begun in this JourNaL, Vol. 17 (1923), p. 15. 
1 A memoir of Judge Hammarskjéld was published in this JouRNAL, Vol. 31 (1937), p. 703. 


1 


4 

T 

e 

ir 

us 

N 

he 

= 

| 


2 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


rejoinder. Oral arguments by the agents of the parties were heard by the 
Court from May 4 to 21, 1937; arguments on behalf of the Belgian Govern- 
ment were presented also by Maitre Marcq as counsel, and by M. Delmer as 
technical adviser. On May 13-15, the Court made a visit to the scene 
(descente sur les lieux) to see on the spot the installations, canals and water- 
ways to which the dispute related.2 The judgment of the Court was 
delivered on June 28, 1937.3 

The Meuse is an international river, rising in France, flowing across Bel- 
gian territory, then forming the Netherlands-Belgian frontier, then flowing 
across Netherlands territory, again forming the Netherlands-Belgian fron- 
tier, and finally flowing across Netherlands territory to the sea. The ques- 
tions at issue depended upon the interpretation and application of a treaty of 
May 12, 1863,* the purpose of which, as stated in its preamble, was “to settle 
permanently and definitively the régime governing diversions of water from 
the Meuse for the feeding of navigation canals and irrigation channels.” 
The Court gave the following summary of the provisions of the treaty: 


Article I provides for the construction below Maestricht at the foot of 
the fortifications of a new intake which will constitute the feeding conduit 
for all canals situated below that town and for irrigation in the Campine 
and in the Netherlands. Article II provides that the lock at Hocht (No. 
19) is to be suppressed and replaced by a new lock in the Zuid-Willems- 
vaart above the intake provided for in Article I. The part of the canal 
between the site of the old lock at Hocht and the site of the new lock was 
to be enlarged and deepened so as to be of the same dimensions and depth 
as the reach from Hocht to Bocholt. Article III provides that the level 
of the canal between Maestricht and Bocholt was to be raised so that the 
quantity of water prescribed by the succeeding Articles IV and V could 
pass along the canal without raising the average current to a speed ex- 
ceeding 25 to 27 centimetres per second. Article IV fixed the quantity of 
water to be taken from the Meuse at ten cubic metres per second when 
the level of the river was above the normal low level; when at or below 
the normal low level it was fixed at 714 cubic metres from October to 
June and 6 cubic metres from June to October. Normal low level was 
defined by reference to the gauge on the bridge at Maestricht and corre- 
sponded to a minimum depth between Maestricht and Venlo of 70 centi- 
metres. A gauge was to be fixed at the mouth of the new intake, and no 
further use was to be made of the intake at Hocht. Under Article V the 
Netherlands was to have a fixed proportion (2 or 114 cubic metres) out 
of the total quantity of water fixed by Article IV as the amount to be 
withdrawn from the Meuse by the new intake; the Netherlands share of 
this water was to pass through lock 17 at Loozen. The second paragraph 
of this Article gives the Netherlands a right to increase the water to be 
withdrawn from the Meuse at Maestricht, provided the speed of the cur- 
rent in the canal was not raised above that stipulated in Article III. 


2 See this JouRNAL, Vol. 31 (1937), p. 696. 

3 Publications of the Court, Series A/B, No. 70. 

‘ The text of the treaty, annexed to the judgment, is also published in 1 Martens, Nouveau 
Recueil Général (2nd Series), p. 117. 
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Article LX provided for the preparation and execution of a programme 
of works in the bed of the Meuse between Maestricht and Venlo over a 
series of years, Belgium to pay two-thirds and the Netherlands one-third 
of the costs. 


On numerous occasions the two states had engaged in negotiations with a 
view to meeting the demands of an expanding navigation by the construction 
of works on the Meuse. A new and comprehensive treaty was signed 
in 1925, but it was not ratified by both parties. Thereafter, new construc- 
tions were undertaken on both sides without any change in the existing treaty 
situation. In 1929, The Netherlands finished the construction of a barrage 
at Borgharen, just below Maestricht; in 1931 it opened to navigation a new 
lock at Bosscheveld, situated just below the intake constructed at Maestricht 
under the Treaty of 1863, and giving access to the Zuid-Willemsvaart from 
the Meuse; and in 1934, it opened to navigation the Juliana Canal from 
Maestricht to Maasbracht. In 1930, Belgium began the construction of the 
Albert Canal, to connect Liége and Antwerp; the new canal is to be joined 
to the Zuid-Willemsvaart by a branch from Briegden to Neerhaeren, with a 
lock at the latter place, which was opened to service in 1934. While these 
undertakings on both sides had been the subjects of diplomatic correspond- 
ence from time to time, no agreement had resulted as to the extent to which 
the Treaty of 1863 applied to them. 

The submissions of the parties and the Court’s disposition of them were 
summarized in the Court’s annual report, as follows: © 


“The Netherlands Government, in its first submission, asked the Court to 
declare that the construction by Belgium of works rendering it possible for a 
canal situated below Maestricht to be supplied with water taken from the 
Meuse elsewhere than at the intake at that town was contrary to the Treaty 
of 1863; these works, it was alleged, infringed the Netherlands’ privilege of 
control over diversions of water, and the quantities of water diverted exceeded 
the maximum fixed by the Treaty. In this connection, the Netherlands Agent 
laid stress on the fact that the Neerhaeren Lock contained side-channels for 
filling and emptying the lock chamber, which channels could easily be con- 
verted into a lateral conduit enabling water to be discharged in large 
quantities. 

“Tn the Court’s view, the Treaty of 1863 did not place the Parties in a situa- 
tion of legal inequality by conferring on one of them a right of control to which 
the other could not lay claim: for the Treaty is an agreement freely con- 
cluded between two States seeking to reconcile their practical interests with a 
view to improving an existing situation. Article I of the Treaty is a provision 
equally binding on the Netherlands and on Belgium. If, therefore, it is 
claimed on behalf of the Netherlands Government that, over and above the 
rights which necessarily result from the fact that the new intake is situated 
on Netherlands territory, the Netherlands possess certain privileges in the 
sense that the Treaty imposes on Belgium, and not on them, an obligation to 
abstain from certain acts connected with the supply to canals below Maes- 


5 Series E, No. 13, pp. 137-140. 
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tricht of water taken from the Meuse elsewhere than at the treaty feeder, the 
argument goes beyond what the text of the Treaty will support. 

“Tn its second submission, the Netherlands Government asked the Court to 
declare that the feeding of certain canals in Belgium (the Belgian section of 
the Zuid-Willemsvaart, the Canal de la Campine, the Hasselt Canal, ete.) 
with water taken from the Meuse elsewhere than at Maestricht was contrary 
to the Treaty. 

“Examining the régime of water supply established by the Treaty, the 
Court finds that this régime consists both in the construction in Netherlands 
territory of an intake which was to constitute the feeding conduit for all canals 
situated below Maestricht, and in the fixing of the volume of water to be dis- 
charged into the Zuid-Willemsvaart at a quantity which would maintain a 
minimum depth in that canal and would ensure that the velocity of its current 
did not exceed a fixed maximum. As regards the canals which the Treaty had 
in view when it referred to canals situated below Maestricht, these canals are: 
the Zuid-Willemsvaart and the canals which branch off from it and are fed 
by it. 

“Such being the treaty régime, it is clear, the Court says, that any work 
which disturbs the situation thus established constitutes an infraction of the 
Treaty: and this holds good for works above Maestricht just as much as for 
works below it. Thus the functioning of an intake other than the Maestricht 
feeder instituted by the Treaty would not be compatible with the Treaty. 
With regard to the question whether the passage of water through a lock con- 
stitutes an infraction of Article I—as contended by the Netherlands Govern- 
ment and denied by the Belgian Government—the Court holds that neither 
the Belgian nor the Netherlands contention can be accepted in its entirety. 
To adopt the Belgian contention to the effect that no lock when used for 
navigation, and no volume of water discharged through a lock when being 
utilized for that purpose, can constitute an infraction of Article I, would open 
the door to the construction of works and the discharge of water in such 
quantities that the intentions of the Treaty would be entirely frustrated. On 
the other hand, to adopt the Netherlands contention and to hold that any dis- 
charge of water into the Zuid-Willemsvaart through the Neerhaeren Lock, 
instead of through the treaty feeder, must result in an infraction of Article I 
—irrespective of the consequences which such discharge of water might pro- 
duce on the velocity of the current in the Zuid-Willemsvaart, or on the navi- 
gability of the common section of the Meuse—would be to ignore the objects 
with which the Treaty was concluded. In the view of the Court, the use of the 
Neerhaeren Lock would contravene the object of the Treaty if it produced an 
excessive current in the Zuid-Willemsvaart or a deficiency of water in the 
Meuse; but this has not been established. Another circumstance which must 
be borne in mind in connection with the submission of the Netherlands Gov- 
ernment regarding the Neerhaeren Lock is the construction by the latter 
Government of the lock at Bosscheveld, which is even larger than the Neer- 
haeren Lock and which leads directly from the Meuse into the Zuid-Willems- 
vaart. The Court cannot refrain from comparing the cases of the two locks, 
and it holds that there is no ground for treating one more unfavourably than 
the other. Neitherof these locksconstitutes a feeder, yet both of them discharge 
their lock-water into the canal, and thus take part in feeding it with water 
otherwise than through the treaty feeder, though without producing an exces- 
sive current in the Zuid-Willemsvaart. In these circumstances, the Court 
finds it difficult to admit that the Netherlands are now warranted in complain- 


PERMANENT COURT OF INTERNATIONAL JUSTICE 5 


ing of the construction and operation of a lock of which they themselves set an 
example in the past. 

“The third submission of the Netherlands Government is fundamentally 
concerned with the construction and bringing into use of the Albert Canal 
from Liége to Antwerp. This canal, which is fed from an intake at Liége- 
Monsin, follows for a certain distance the course of the old Hasselt Canal, and 
the Court is asked to declare that the feeding of this section with water taken 
from the Meuse elsewhere than at Maestricht is contrary to the Treaty. ‘The 
Court rejects this submission. It holds that the Treaty forbids neither the 
Netherlands nor Belgium to make such use as they may see fit of the canals 
covered by the Treaty in so far as concerns canals which are situated in 
Netherlands or Belgian territory, as the case may be, and do not leave that 
territory. As regards such canals, each of the two States is at liberty, in its 
own territory, to modify them, to enlarge them, to transform them, to fill them 
in and even to increase the volume of water in them from new sources, pro- 
vided that the diversion of water at the treaty feeder and the volume of water 
to be discharged therefrom to maintain the normal level and flow in the Zuid- 
Willemsvaart is not affected. 

“Moreover, the contention of the Netherlands Government is invalidated 
by the singular result to which it would lead in practice. For it would amount 
to criticizing Belgium for having made the new canal follow the line of the 
old. She need only have sited the new canal a little to one side and then she 
would not have contravened the Treaty. No such effect can have been in- 
tended by the contracting Parties, nor can it result from a proper interpreta- 
tion of the Treaty. 

“For the same reasons the Court rejects the fourth submission of the 
Netherlands Government, which is similar to the foregoing. 

“Having thus arrived at the conclusion that there is no justification for the 
various complaints made by the Netherlands Government against the Belgian 
Government, the Court proceeds to consider the latter Government’s counter- 
claim which, as it points out before doing so, is directly connected with the 
principal claim. 

“Tn its first submission, the Belgian Government prays the Court to declare 
that the Borgharen barrage, by raising the level of the Meuse, has altered the 
local situation at Maestricht, and that this, having been done without the 
consent of Belgium, is contrary to the Treaty. The Court rejects this sub- 
mission; for the Treaty does not. forbid the Netherlands to alter the depth of 
water in the Meuse at Maestricht without the consent of Belgium, provided 
that neither the discharge of water through the feeder nor the volume which 
it must or can supply, nor again the current in the Zuid-Willemsvaart, are 
thereby affected. Furthermore, the Belgian Government has not produced 
evidence to show that the navigability of the Meuse has suffered; and in any 
case, barge traffic, under whatever flag, now has at its disposal the Juliana 
Canal which is much better adapted to its needs. 

“In the second submission of its counter-claim the Belgian Government 
prays the Court to declare that the Juliana Canal is subject, as regards its 
water supply, to the same provisions as the canals on the left bank of the 
Meuse below Maestricht. The Court holds that the Juliana Canal, situated 
on the right bank of the Meuse, cannot be regarded as a ‘canal situated below 
Maestricht’ within the meaning of Article I of the Treaty. The question of 
how the Juliana Canal is, in fact, at present supplied with water would only 
require to be considered if it were alleged that the method by which it is 
fed was detrimental to the régime instituted by the Treaty for the canals situ- 
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ated on the left bank. Belgium however does not allege that this is the case. 

“For these reasons, the Court rejects the various submissions both of the 
Memorial presented by the Netherlands Government and of the counter-claim 
presented in the Belgian Counter-Memorial.” 


On both the principal claim by The Netherlands and the counter-claim by 
Belgium, the Court’s decision was adopted by ten votes to three. Five 
separate opinions were appended to the judgment: Judge Anzilotti did not 
concur in the judgment; Judge Altamira and Jonkheer van Eysinga did not 
concur in all the findings of the Court; Sir Cecil Hurst did not concur in the 
findings of the judgment with respect to the counter-claim; and Judge Hud- 
son, concurring in the judgment, added certain observations. Judge De 
Visscher was also unable to concur in the findings of the judgment with respect 
to the counter-claim, but wrote no separate opinion. 


CASE CONCERNING LIGHTHOUSES IN CRETE AND SAMOS 


On March 17, 1934, the Court gave a judgment in the Lighthouses Case 
between France and Greece,® holding that “the contract of April 1st/14th, 
1913, between the French firm Collas & Michel, known as the Administration 
générale des Phares de ’Emmre ottoman, and the Ottoman Government, ex- 
tending from September 4th, 1924, to September 4th, 1949, concession con- 
tracts granted to the said firm, was duly entered into and is accordingly 
eperative as regards the Greek Government in so far as concerns lighthouses 
situated in the territories assigned to it after the Balkan wars or subse- 
quently.” At that time, however, the Court made a statement which it 
characterized as a “reservation,” in the following terms: 


Moreover, the Court holds that the Special Agreement only requires it 
to decide on a question of principle, and that it is not called upon to 
specify which are the territories, detached from Turkey and assigned to 
Greece after the Balkan wars or subsequently, where the lighthouses in 
regard to which the contract of 1913 is operative are situated. It is 
moreover all the more necessary to make this reservation because the 
Parties have not argued before the Court the questions of fact and of law 
which might be raised in that connection and which the Court has not 
been asked to decide. 


On July 17, 1934, four months after the delivery of the judgment, a note 
verbale was addressed by the Greek Ministry for Foreign Affairs to the 
French Legation at Athens, in which the Greek Government expressed its 
willingness to abide by the judgment of the Court, but as the Court had given 
only a décision de principe and had not specified the territories to which the 
contract applied, the Greek Government thought that “this question re- 
mains open.” The note verbale proceeded to set forth the position of the 
Greek Government “that the lighthouses in Crete and Samos remained out- 
side the ambit of the contract concluded on April 1st/14th, 1913, between 
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the concessionary firm and the Ottoman Porte, as the territories in which 
they are situated were detached from Turkey well before that date.” This 
view was not shared by the French Government, and on August 28, 1936, a 
special agreement (compromis) was signed for submitting the “difference of 
opinion” to the Court. 

The special agreement quoted the reservation made by the Court in 1934; 
it referred to the difference of opinion as one “regarding the applicability of 
the principle laid down in the said judgment in the case of lighthouses situ- 
ated in Crete, including the adjacent islets, and in Samos”; it stated that the 
question was “regarded on both sides as accessory to the principal question 
which has already been decided”; and it added that the answer to the ques- 
tion submitted was “regarded as relating to the applicability in a particular 
case of the judgment already rendered by the Court.” Accordingly, the 
parties requested the Court, “taking into account the period at which the 
territories specified were detached from the Ottoman Empire,” to give its 
decision on the following question: 


Whether the contract concluded on April 1st/14th, 1913, between the 
French firm Collas & Michel, known as the ‘Administration générale des 
Phares de Empire ottoman,’ and the Ottoman Government, extending 
from September 4th, 1924, to September 4th, 1949, concession contracts 
granted to the said firm, was duly entered into and is accordingly opera- 
tive as regards the Greek Government in so far as concerns lighthouses 
situated in the territories of Crete, including the adjacent islets, and of 
Samos, which were assigned to that Government after the Balkan 
wars. 


The special agreement was filed with the Registry on October 27, 1936. 
Thereafter, each of the parties presented a memorial and a counter-memorial. 
The French Government was represented by Professor Basdevant as Agent, 
and the Greek Government by M. Politis as Agent, and M. Drossos as As- 
sistant Agent. The Greek Government designated Professor Séfériadés to 
sit as judge ad hoc. Oral arguments were heard by the Court on June 28 
and 29, 1937. The judgment, adopted by ten votes to three, was delivered 
on October 8, 1937.7 

The judgment was thus summarized by the Registry of the Court: § 


“. . The Court is simply asked whether, taking into account the period at 
which Crete and Samos were detached from the Ottoman Empire, these two 
islands are included amongst the territories to which the decision on the ques- 
tion of principle applies and whether, consequently, the contract of 1913 was 
duly entered into in so far as concerns them. 

“The Court therefore has to determine the period at which Crete and Samos 
were detached from the Ottoman Empire. In the first place however it ex- 
amines Article 9 of Protocol XII,® signed at the same time as the Treaty of 
Lausanne of July 24th, 1923, in order to see whether this article, which is bind- 
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ing on both parties and formed the basis of the judgment of 1934, warrants in 
favour of Crete and Samos an exception to the principle laid down by that 
judgment. The Court comes to the conclusion that the article does not war- 
rant such an exception: from the standpoint of the applicability of the prin- 
ciple in question, there is nothing in the text of the article to warrant any 
differentiation between the various territories which were assigned to Greece. 

“The Court observes however that, in the contention of the Greek Govern- 
ment, Crete and Samos were not and could not have been detached from 
Turkey by a transfer of sovereignty from that State to Greece, seeing that 
Turkey had long since lost her sovereignty in regard to those islands. Ac- 
cording to this argument, it would follow that the Ottoman Government, in 
1913, no longer had any title, competence or capacity to conclude the contract 
now in dispute between France and Greece. 

“Examining the régime of autonomy granted to the territories in question, 
the Court arrives at the conclusion that though the Sultan had been obliged to 
accept important restrictions on the exercise of his rights of sovereignty as 
regards Crete and Samos, that sovereignty had not ceased to belong to him. 
The Court finds proof of this more especially in Articles 4 and 5 of the Treaty 
of London (May 17/30, 1913), in the Treaty of Athens (November 1/14, 
1913), and in Article 12 of the Treaty of Lausanne (July 24, 1923). 

“The Court accordingly considers that the Greek Government has not 
proved its contention and that the lighthouses in Crete and Samos are light- 
houses situated in territories which not only were assigned to Greece after the 
Balkan wars, but also were not detached from the Ottoman Empire until that 
time. Article 9 of Protocol XII of Lausanne is therefore applicable to the 
contract of 1913 and that contract must be considered as having been duly 
entered into and as accordingly operative as regards Greece in respect of the 
said territories. The ‘particular case’ therefore falls within the scope of the 
decision on the question of principle delivered by the Court in 1934. 

“This conclusion deduced from the international instruments is not, in the 
opinion of the Court, invalidated by an argument founded by the Greek Gov- 
ernment on the autonomous régime granted by the Porte to Crete and Samos 
prior to the date of the contract. These régimes of autonomy did not abro- 
gate the rights of the Sultan. Accordingly Crete and Samos must be regarded 
as having still formed part of the Ottoman Empire at the date of the contract 
in dispute and that co.ract, being applicable to the whole of the Ottoman 
Empire, is therefore applicable to these islands.” 


Dissenting opinions were written by Sir Cecil Hurst, Judge Hudson, and 
Judge ad hoc Séfériadés. Jonkheer van Eysinga also attached separate 
observations to the judgment of the Court. 


THE BORCHGRAVE CASE 


On February 20, 1937, a special agreement was signed on behalf of the 
Belgian and Spanish Governments, for submitting to the Court a dispute in 
connection with the death of Baron Jacques de Borchgrave. The Court was 
requested to say “whether, having regard to the circumstances of fact and of 
law in the case, the responsibility of the Spanish Government is involved.” 
The agreement was transmitted to the Registry of the Court on March 5, 
1937. The Belgian Government was represented in the case by M. F. Muils 
as Agent, and by Maitre Delacroix as advocate; the Spanish Government 
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by M. J. M. de Semprun y Gurrea as Agent, and by M. Sanchez Roman as 
advocate. 

As stated by the Court, the following allegations of fact were made in this 
case: 

During the later months of 1936, Baron Jacques de Borchgrave, a 
Belgian national resident in Madrid, collaborated in the work of the 
Belgian Embassy in Madrid. He left the Embassy by automobile on 
December 20th, 1936, and never returned. On the same day, his disap- 
pearance was notified by the Embassy to the Spanish civil and military 
authorities. A body found on the route from Madrid to Fuencarral on 
December 22nd, five kilometres from Madrid, was later identified as the 
body of Baron Jacques de Borchgrave. Some days thereafter, the auto- 
mobile in which Baron Jacques de Borchgrave had left the Embassy was 
retrieved in Madrid. 

The Agent of the Spanish Government having informed the Registrar that 
his government intended to employ the Spanish language in all of the acts and 
documents to be presented in the course of the procedure, on May 13, 1937 
the Court adopted an order on the subject. It was recited in the order that 
“an authorization to use the Spanish language is likely to facilitate the pres- 
entation of their oral arguments by the Agent and Counsel for the Spanish 
Government—it being understood that arrangements must be made by them 
for the immediate translation of their statements into one of the two official 
languages provided for by the Statute of the Court;” that the use of a lan- 
guage other than one of the two official languages for the statements con- 
stituting the documents of the written proceedings might involve difficulties; 
and that documents produced in support of the arguments of a party should, 
if they are not in one of the two official languages, be accompanied by a trans- 
lation into one of these two languages. On this basis, the Court authorized 
the Spanish Agent to present his oral arguments in the Spanish language. 
The advocate for the Spanish Government availed himself of this authoriza- 
tion in the later presentation of his arguments, furnishing his own translation 
into French, the translation into English being given by an official of the 
Court; but a memorial filed on behalf of the Spanish Government was drawn 
up in French, with a Spanish version attached. 

In its memorial, the Belgian Government presented two submissions, ask- 
ing the Court to decide (1) that the responsibility of the Spanish Govern- 
ment is engaged by reason of the crime committed on the person of Baron 
Jacques de Borchgrave; and (2) that the Spanish Government is responsible 
by reason of its having failed, with due diligence, to find and punish the guilty 
persons. The Spanish Government then presented two preliminary excep- 
tions, asking the Court (1) to declare that it lacked jurisdiction to deal with 
the second submission presented by the Belgian Government, relating to the 
alleged failure to use diligence; and (2) to declare the Belgian claim, both 
as to the first and as to the second submission, irreceivable by reason of the 
fact that the means of local redress afforded by Spanish municipal law had 
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not been exhausted. Written observations on these exceptions having been 
presented by the Belgian Agent, oral arguments were heard by the Court, 
October 18-20, 1937. 

The Court gave its unanimous judgment on the preliminary exceptions on 
November 6, 1937.!° The first objection relating to the Court’s jurisdiction 
to deal with the question of responsibility for an alleged failure to use dili- 
gence in the apprehension and punishment of the guilty was overruled, on the 
ground that 

The history of the controversy between the Parties a propos the death 
of Baron Jacques de Borchgrave, and the accord reached in the notes 
exchanged for submitting the dispute to the Court, lead to the conclusion 
that the Special Agreement of February 20th gives the Court jurisdiction 
to examine the second submission in the Memorial of the Belgian Govern- 
ment relating to the alleged lack of diligence on the part of the Spanish 
Government in apprehending and prosecuting the guilty. 

In the course of the argument, the second preliminary exception had been 
withdrawn by the Spanish advocate, and the Court took note of the with- 
drawal. 

The case will not be ready for hearing on the merits before March 21, 1938. 


THE PANEVEZYS-SALDUTISKIS RAILWAY CASE 


This case was brought before the Court by the Estonian Government by an 
application dated October 25, 1937, and filed with the Registry of the Court 
on November 2, 1937. The Estonian Government had espoused claims made 
by an Estonian company with respect to the Panevezys-Saldutiskis Railway, 
contending that the Lithuanian Government’s refusal to recognize the pro- 
prietary rights of the company constituted an infringement of Article 4 of a 
commercial convention concluded by the two states on January 13, 1934.12 
In its application, the Estonian Government asks the Court to declare that 
the Lithuanian Government has wrongfully refused to recognize the rights of 
the Estonian company, and is under an obligation to pay damages to the 
extent of 14,000,000 Gold-Lits with interest. Professor Baron Boris Nolde 
has been named as the Agent of the Estonian Government, and Professor André 
Mandelstam as Agent of the Lithuanian Government; the two Governments 
have nominated as judges ad hoc, respectively, M. Otto Strandmann and M. 
Mykolas Rémer’is. The case will not be ready for hearing before June 15, 
1938. 


ELECTIONS OF JUDGES 


A vacancy in the Court having been created by the death of Baron Rolin- 
Jaequemyns on July 11, 1936, the Secretary-General of the League of Nations 
requested the national groups mentioned in Article 4 of the Statute of the 
Court to send in their nominations by October 27, 1936. In response to this 
request, 21 candidates were nominated by 40 national groups.’ The only 
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candidate to receive more than three nominations was Professor Charles De 
Visscher (Belgium), who was named by 33 national groups. 

On May 27, 1937, the Assembly of the League of Nations, meeting in ex- 
traordinary session, and the Council of the League of Nations, meeting simul- 
taneously, proceeded to the election; representatives of Brazil and Japan 
participated in the voting in each body. The 52 valid votes which were 
cast in the Assembly were distributed on the first ballot among nine candi- 
dates; 35 of these votes were cast for Professor Charles De Visscher. The 
Council having voted for him also, the President of the Assembly declared 
M. De Visscher to be elected.?8 

Judge De Visscher was born in 1884. Asa professor of international law at 
Ghent and more recently at Louvain, as a writer and editor of the Revue de 
Droit International et de Législation Comparée, as the Secretary-General of 
the Institut de Droit International, and as a practitioner whose counsel was 
often sought by his own and other governments, he has enjoyed an enviable 
reputation. He appeared before the Court as counsel in the following cases: 
Jurisdiction of the European Commission of the Danube (1927) ; Territorial 
Jurisdiction of the International Commission of the River Oder (1929); Ac- 
cess to the Port of Danzig for Polish War Vessels (1931) ; Treatment of Polish 
Nationals in Danzig (1932); Status of Eastern Greenland (1933). At the 
time of his election he was already serving as judge ad hoc in the case relat- 
ing to the Diversion of Waters from the Meuse, and he had been designated 
to act in that capacity in the Borchgrave Case. 

The death of Judge Hammarskjold on July 7, 1937, within nine months 
after his election to membership in the Court, robbed the Court of its young- 
est member. On July 27, 1937, the Secretary-General issued an invitation to 
the national groups referred to in Article 4 of the Statute to nominate by 
October 30 candidates for the succession. A list published on November 29, 
1937, indicated that up to that time 14 candidates had been nominated by 
27 national groups; thirteen groups had nominated M. Rafael Waldemar 
Erich (Finland), four had nominated Sir Saiyid Sultan Ahmed (India) and 
M. Alfred Emil Fredrik Sandstrém (Sweden), and three had nominated M. 
Viktor Bruns (Germany) and M. Osten Undén (Sweden).1* The election will 
be held at a date to be fixed by the Council of the League of Nations. 


CHAMBER FOR SUMMARY PROCEDURE for 1938 


On November 4, 1937, the Court constituted its Chamber for Summary 
Procedure for the year 1938, to consist of M. Guerrero, President, Sir Cecil 
Hurst, Count Rostworowski, M. Fromageot, and M. Anzilotti, with M. 
Urrutia and M. De Visscher as substitute members. 


ACTION BY STATES WITH REFERENCE TO INSTRUMENTS RELATING TO THE COURT 
No change was made during the year 1937 in the list of states or members 
of the League of Nations which are parties to the Protocol of Signature of 
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December 16, 1920, to which the Court’s Statute is annexed; the number of 
parties therefore continues to be fifty. 

On January 26, 1937, the Brazilian Government deposited at Geneva its 
ratification of the Protocol of September 14, 1929, revising the Statute of the 
Court; this Protocol had entered into force on February 1, 1936. 

Various declarations were made during the year 1937 recognizing the 
obligatory jurisdiction of the Court, under paragraph 2 of Article 36 of the 
Statute. On January 26, 1937, the Brazilian Government renewed its ac- 
ceptance of the Court’s obligatory jurisdiction, its previous declaration of 
November 1, 1921 having expired on February 5, 1935, by the following 
declaration: 


[Translation] On behalf of the Government of the Republic of the 
United States of Brazil, I hereby renew, in virtue of the authorization of 
the National Legislature, the acceptance of the compulsory jurisdiction 
of the Permanent Court of International Justice, for a period of ten years, 
on condition of reciprocity, with the exception of questions which, by 
international law, fall exclusively within the jurisdiction of the Brazilian 
Courts of law, or which belong to the constitutional régime of each State. 

Geneva, January 26th, 1937. 

(Signed) A. pos GuimMaRAES BastTos. 


On March 22, 1937, the Austrian Government, whose declaration of 1927 
had expired on March 13, 1937, renewed its recognition of obligatory jurisdic- 
tion by the following declaration: 1° 


[Translation] On behalf of Austria and subject to ratification, the 
undersigned recognizes, in relation to any other Member of the League of 
Nations or State accepting the same obligation, that is to say, on condi- 
tion of reciprocity, the jurisdiction of the Court as compulsory, ipso facto 
and without any special convention, for a further period of five years as 
from March 13th, 1937. 

Geneva, March 22nd, 1937. 

(Signed) E. 


The Austrian ratification was deposited at Geneva on June 30, 1937. 
On April 9, 1937, the Finnish Government, whose declaration of 1927 had 
expired on April 6, 1937, made the following declaration: 17 


[Translation] On behalf of the Government of the Republic of Fin- 
land and not being subject to ratification, I recognize in relation to any 
other Member or State accepting the same obligation, that is to say, on 
condition of reciprocity, the jurisdiction of the Court as compulsory, ipso 
facto and without special convention, for a period of ten years as from 
April 6th, 1937. 

Geneva, April 9th, 1937. 

(Signed) P. 


On April 17, 1937, the Swiss Government’s ratification of its declaration 
of September 23, 1936, was deposited at Geneva; and on May 24, 1937, the 
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Danish Government’s ratification of its declaration of June 4, 1936, was 
deposited. 

On October 30, 1937, the Colombian Government made a new declaration 
under Article 36, paragraph 2, of the Statute, to replace its declaration of 
January 6, 1932. The reasons for the new declaration are set forth in the 
following procés verbal, which is of interest for procedural reasons as well 
as for its legal consequences: 18 


[Translation] 

Whereas the Delegate of the Government of Colombia signed on January 6th, 1932, a 
Declaration of Acceptance of the Optional Clause recognising the jurisdiction of the 
Court, as provided in Article 36 of the Statute annexed to the Protocol of Signature of 
the Permanent Court of International Justice, opened for signature at Geneva on Decem- 
ber 16th, 1920, which Declaration was as follows: 

“The Republic of Colombia recognises as compulsory ipso facto and without special 
agreement, on condition of reciprocity, in relation to any other State accepting the 
same obligation, the jurisdiction of the Permanent Court of International Justice, in 
accordance with Article 36 of the Statute.” 

And whereas the said Delegate of the Government of Colombia deposited on the same 
date the instrument of ratification of the aforesaid Declaration, and the deposit was 
brought to the notice of the Governments by a letter from the Secretary-General of the 
League of Nations, C.L.2.1932.V, dated January 18th, 1932; 

And whereas the Permanent Delegate of Colombia to the League of Nations informed 
the Secretariat of the League, by a Note of August 3rd, 1936, No. 450, that there was an 
omission in the aforesaid Declaration and in the instrument of ratification of His Excel- 
lency the President of the Republic of Colombia, as the said Declaration was to be made 
subject to a reservation concerning disputes prior to January 6th, 1932; 

And whereas the Delegate of Colombia informed the Secretariat, in a letter dated 
September 16th, 1930, that the law passed by Colombia to enable His Excellency the 
President of the Republic to proceed to the ratification of the Optional Clause provided 
that the said ratification was to be made subject to the aforesaid condition; 

And whereas the Permanent Delegate of Colombia requested the Secretariat in his 
letter of August 3rd, 1936, to inform the Governments Parties to the Optional Clause that 
the Government of the Republic of Colombia considered that the Declaration of Janu- 
ary 6th, 1932, was to be regarded as having been made with the reservation mentioned 
above, and that, in order to avoid any misunderstanding, the said Government proposed 
to add to its original Declaration the following: 

“In accordance with Article 2 of Law No. 38 of 1930, authorising the President of 
the Republic to accept the compulsory jurisdiction of the Court as provided in Article 
36 of its Statute, this declaration is made with a reservation concerning disputes prior 
to January 6th, 1932, the date on which it was signed.” 

And whereas the desire of the Government of the Republic of Colombia was made 
known to the States Parties to the Optional Clause on August 27th, 1936, by letter 
C.L.153.1936.V, and the Secretariat of the League of Nations has received replies from 
two Governments accepting the proposed modification—that of the Federal Government 
of Austria (see C.L.177.1936.V. of October 8th, 1936) and that of the Government of Peru 
(see C.L.228.1936.V. of December 19th, 1936) ; 

And whereas the Secretary of the Permanent Delegation of Colombia to the League 
of Nations informed the Secretary-General of the League, by a letter dated July 16th, 
1937, No. 592, that the Colombian Government, with a view to supplementing its 
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Declaration of January 6th, 1932, and thus correcting the involuntary error made when 
it was drawn up, would formally deposit with the Secretariat, on October 30th, 1937, the 
addition to the instrument of ratification of the Statute of the Permanent Court of Inter- 
national Justice, and would add the following to the Declaration of January 6th, 1932: 


“This Declaration is made with a reservation concerning disputes prior to 
January 6th, 1932.” 

And whereas the Secretary-General of the League of Nations, in his letter C.L.133.1937.V. 
of July 24th, 1937, communicated to the interested States the Note from the Secretary 
of the Permanent Delegation of Colombia, mentioned in the preceding paragraph, and 
no reply from any of the said States has been received by the Secretariat of the League 
up to this day, October 30th, 1937; 

And whereas the Legal Adviser of the Permanent Delegation of Colombia to the League 
of Nations, duly accredited, has deemed it desirable to proceed this day, October 30th, 
1937, on the basis of the foregoing paragraphs, to the signature of a new Declaration of 
Acceptance of the Optional Clause recognising the jurisdiction of the Court, as provided 
in Article 36 of the Statute annexed to the Protocol of Signature of the Permanent Court 
of International Justice, opened for signature at Geneva on December 16th, 1920, the 
said Declaration being as follows: 


“The Republic of Colombia recognises as compulsory tpso facto and without special 
agreement, on condition of reciprocity, in relation to any other State accepting the 
same obligation, the jurisdiction of the Permanent Court of International Justice, in 
accordance with Article 36 of the Statute. 

“The present declaration applies only to disputes arising out of facts subsequent to 
January 6th, 1932.” 


The Legal Adviser of the Permanent Delegation of Colombia to the League of Nations 
called today at the Secretariat of the League to deposit an instrument of ratification, by 
His Excellency the President of the Republic of Colombia, of the new Declaration men- 
tioned in the preceding paragraph. 

The Legal Adviser of the Secretariat, after taking cognisance of the desire expressed 
by the Legal Adviser of the Permanent Delegation of Colombia to the League of Nations 
and after examining the said instrument of ratification, which was found in good and due 
form, formally accepted the instrument for the requested deposit. The said instrument 
will be kept in the archives of the League of Nations. 

Certified true copies of this Procés-Verbal will be communicated to all interested States. 

In faith whereof the undersigned have drawn up the present Procés-Verbal. 

Done in duplicate at Geneva, October 30th, 1937. 


J. M. YEres L. A. Popesta-Costa 
Legal Adviser of the Permanent Delegation Legal Adviser 
of Colombia to the League of Nations of the Secretariat 


At the close of 1937, declarations made under Article 36, paragraph 2, of 
the Statute were in force for forty states or members of the League of Nations; 
at the beginning of the year, such declarations had been in force for only 
thirty-seven states or members of the League of Nations. 


ACCEPTANCE OF THE COURT’S JURISDICTION BY MONACO 


Article 35 of the Statute provides that “the conditions under which the 
Court shall be open” to states not members of the League of Nations and not 
mentioned in the Annex to the Covengift “shall, subject to the special pro- 
visions contained in treaties in force, "Be laid down by the Council” of the 
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League of Nations, adding that in no case shall the conditions be such as to 
“place the parties in a position of inequality before the Court.” On May 17, 
1922, the Council adopted a resolution in exercise of the power thus con- 
ferred, setting as a condition that 


such State shall previously have deposited with the Registrar of the Court 
a declaration by which it accepts the jurisdiction of the Court, in accord- 
ance with the Covenant of the League of Nations and with the terms and 
subject to the conditions of the Statute and Rules of Court, and under- 
takes to carry out in full good faith the decision or decisions of the Court 
and not to resort to war against a State complying therewith. 


The resolution also provides that “such declaration may be either particu- 
lar or general,” and it explains that “a genera! declaration is one accepting 
the jurisdiction generally in respect of all disputes or of a particular class or 
classes of disputes which have already arisen or which may arise in the fu- 
ture.” The text of the resolution was communicated to various states by the 
Registrar, acting under instructions from the Court. 

On several occasions since 1922 particular declarations have been made 
under this resolution,!® but no general declaration was made by any state 
until 1937. On April 26, 1937, the Minister of State of Monaco, a state to 
which the Council’s resolution had been communicated on June 30, 1922, 
deposited with the Court’s Registry a general declaration by the Principality. 
Both the declaration and the ratification by the Prince were dated April 
22,1937. The text of the declaration is as follows: ?° 


[Translation] The Principality of Monaco, represented by the Min- 
ister of State, Director of External Relations, hereby accepts the juris- 
diction of the Permanent Court of International Justice, in accordance 
with the Covenant of the League of Nations and with the terms of the 
Statute and Rules of the Court, in respect of all disputes which have 
already arisen or which may arise in the future. The Principality of 
Monaco undertakes to carry out in full good faith the decision or decisions 
of the Court and not to resort to war against a State complying therewith. 

At the same time, the Principality of Monaco accepts as compulsory, 
ipso facto and without special convention, the jurisdiction of the Court, in 
conformity with Article 36, paragraph 2, of the Statute of the Court and 
No. 2, paragraph 4, of the Resolution of the Council of May 17th, 1922, 
for a period of five years in any disputes arising after the present Declara- 
tion with regard to situations or facts subsequent to this Declaration, 
except in cases where the Parties have agreed or shall agree to have re- 
course to another method of pacific settlement. 

Monaco, April 22nd, 1937. 

(Signed) M. 


Certified copies of the declaration were communicated to governments by the 
Registrar of the Court. 


19 See Hudson, Permanent Court of International Justice (1934), p. 353. 
20 Series E, No. 13, p. 273. 
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CONDITIONS OF VOTING REQUESTS FOR ADVISORY OPINIONS 

On September 28, 1935, the Assembly of the League of Nations adopted a 
resolution requesting the Council to “examine the question in what circum- 
stances and subject to what conditions an advisory opinion may be requested 
under Article 14 of the Covenant.” ?! On January 23, 1936, in view of the 
“complexity” of the question, the Council decided to invite the members of 
the League of Nations to express their views on the question; and a mem- 
orandum was prepared by the Secretariat listing the previous discussions of 
the whole problem.?? 

The replies of seventeen members of the League have now been pub- 
lished.**> A number of governments—Belgium, Chile, China, Denmark, 
Ecuador, Portugal, Sweden—expressed the opinion that a majority vote in 
the Council or Assembly is sufficient for requesting an advisory opinion; on 
the other hand, some governments—Poland, Turkey—expressed the view 
that unanimity is required in all cases. Several governments—<Australia, 
United Kingdom, Estonia, Finland, Netherlands—expressed the view that 
a majority vote would suffice for certain cases, and not for others, but these 
governments were not agreed as to the bases for distinguishing the two classes 
of cases. Some of the replies expressed no clear choice between the opposing 
solutions. 

On January 22, 1937, when the problem was considered by the Council, 
the representative of Rumania expressed the view of the Rumanian Gov- 
ernment “that complete unanimity was a condition of any request by the 
Council or Assembly for an advisory opinion.” 24 On January 26, 1937, the 
Council requested that a study of the matter be made by the Special Com- 
mittee created under the Assembly resolution of October 10, 1936, to study the 
application of the principles of the Covenant.*®> No report on the question 
had been made by that Committee before the close of the year. 


CONTRIBUTIONS BY STATES NOT MEMBERS OF THE LEAGUE OF NATIONS 


Certain states which are not members of the League of Nations are parties 
to the Protocol of Signature of December 16, 1920, to which the Court’s 
Statute is annexed. The Statute contains no provision for financial contribu- 
tions to be made by such states, providing merely that “the expenses of the 
Court shall be borne by the League of Nations.” During the year 1937 
the first contributions to the expenses of the Court were made by non-member 
states. On January 22, 1937, Brazil paid to the Registrar of the Court 


21 See this JouRNAL, Vol. 30 (1936), pp. 22-24. 

22 League of Nations Document, C.L.63.1936.V. Annex 2. The previous history of this 
question is also traced in Hudson, Permanent Court of International Justice (1934), pp. 
437-444. 

23 Documents C.543.M.351.1936.V; id., (a) and (b); C.283.M.184.1937.V. The first of 
these documents includes also a memorandum by the International Lakor Office. 

* League of Nations Official Journal, 1937, p. 77. % Tbid., p. 108. 
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82,203.27 Swiss francs for the financial year 1936; and on July 9, 1937, Japan 
paid to the Registrar 60,037.52 florins for the financial year 1937. 

The precise status of these contributions is not fixed by the existing texts, 
but the Supervisory Commission of the League of Nations has expressed a 
confident hope “that the principles enunciated in Article 22 [of the Financial 
Regulations of the League of Nations] will eventually be accepted by all 
the States parties to the Statute” of the Court, “as they have been accepted 
by the States Members of the lotions Labour Organisation.” In 
practice, Article 22 of the Financial Regulations is to some extent applied 
by analogy.2® On October 5, 1937, Article 22 was amended to read as fol- 
lows: 27 


(1) States not members of the League which have been admitted 
members of any autonomous organisation of the League shall contribute 
towards the expenses of the autonomous organisation concerned in the 
proportion in which they would contribute to such expenses if they were 
Members of the League. 

The contributions of States not members of the League, which shall be 
calculated on the total outlay of the autonomous organisations to which 
they have been admitted members, shall be applied exclusively to the ex- 
penses of such autonomous organisations. 

(2) The amounts receivable in accordance with paragraph (1) shall 
be shown separately in the budget; they shall be entered as revenue in the 
budget for the financial year for which they have been fixed, and shall be 
applied to reduce the sums to be contributed by the Members of the 
League. They shall be collected by the autonomous organisations them- 
selves, which shall, in so doing, be guided by the rules laid down in Article 
21; the competent officials shall supply the Secretary-General with the 
necessary information as to the results obtained. 

(3) States not members of the League which either (a) have been 
admitted members of any non-autonomous organisation or (b) partici- 
pate in the work of the League in the sense of being represented at con- 
ferences convened by, or at the expense of, the League or of having official 
representation upon committees set up by the League and maintained 
at its expense, shall contribute towards the cost of such organisation or 
work, in the same proportion as if they were Members of the League. 

(4) The amounts receivable in accordance with paragraph (3) shall 
be calculated on the total outlay which such non-autonomous organisa- 
tion or such work involves for the League in any given year, irrespective 
of the budget heads to which the relevant expenditure has been charged. 

The Secretary-General shall assess the contributions due from the non- 
member States in accordance with the provisions of this paragraph on 
the basis of the completed accounts; he shall take the steps prescribed in 
Article 21 which shall apply mutatis mutandis to the collection of con- 
tributions from the non-member States. The amounts received shall be 
inserted in the first budget under preparation thereafter, in reduction of 
the total sum chargeable, for the year in question, to the Members of the 
League. 


26 See Series E, No. 12, p. 220. 
27 League of Nations Official Journal, Spl. Supp. No. 168, p. 20. 
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PUBLICATIONS OF THE COURT 


Notable additions were made to the serial publications of the Court during 
the year. The 1937 volume of Series A/B contains three fascicules, Nos. 70, 
71, and 72. Four volumes of Series C were published: No. 78, concerning 
the Losinger & Co. Case, Nos. 79 and 80 (combined in 1472 pages), con- 
cerning the Pajzs, Csiky, Esterhazy Case, and No. 81, concerning the Meuse 

tase. In Series D, a third addendum to No. 2, containing 1092 pages, 
was published with the title “Elaboration of the Rules of Court of March 11, 
1936.” The year also saw the appearance of Series E, No. 13, the Annual 
Report of the Court for the period from June 15, 1936 to June 15, 1937; this 
continues the bibliographical list of publications concerning the Court, in 
which there are now 6032 entries, as well as the collection of texts governing 
the jurisdiction of the Court, in which 529 international instruments are now 
listed. The volumes published by the Court in permanent form now number 
about 200, with a total of almost 70,000 pages. 


THE FORM AND FUNCTION OF THE DECLARATION OF WAR 


By HKAGLETON 


Professor of International Law, New York University 


In 1881-2, during discussions of a committee of the Board of Trade, which 
yas considering the question of a tunnel under the English Channel, the 
following question was asked: ‘Is it possible that war would be declared 
against us, as we might say out of a clear sky, without any previous strain 
or notice that a quarrel was impending?” ‘To answer this question, the 
Adjutant-General ordered a special investigation concerning the extent to 
which wars had been made without previous declaration. The report,! 
when completed, evidenced the surprise of the author at the great number 
of undeclared wars, and incidentally remarked: 

The most excellent general impressions as to what ought to be the 
mode of procedure by which statesmen give warning before they make 
war, will not be an adequate security for the freedom of a kingdom, 
if it is in fact true that under the excitement of popular passion or 
private ambition, rulers of armies or of armed nations have sometimes 
disregarded all obligations of the kind, and have, in the midst of pro- 
found peace, taken advantage of the confidence of their neighbors. 


The anxiety which these investigators felt was a military one; they feared 
that they might be attacked without warning. There are today more im- 
pressive reasons for considering the part which the declaration of war plays 
in the affairs of the community of nations. The science of warfare has itself 
been greatly changed; the interrelationships between states have become 
much more numerous, more complicated, and more important; and the com- 
munity of nations has developed an organization and has accepted new 
principles through which it attempts to control the right to make war. 
These forces have all had their impact upon the declaration of war; and 
recent happenings raise doubt as to whether war will ever again be declared 
by belligerents. Under these changed circumstances, the declaration of 
war seems to be regarded by some as an anachronism to be discarded. There 
are many, however, who consider it as firmly established in custom and in 
treaty, and as serving a purpose indispensable in the community of nations. 
Without an understanding of the functions of the declaration of war, it is 
impossible to reach any conclusion as to its value; and it is amazing how 
little attention has been given to this, as to other phases of the legal status 
of war in general, including the definition of war. 

The idea of the declaration of war seems to have originated in the sports- 
manlike belief that one should give fair warning in advance of an attack 

1 Brevet-Lt.-Col. J. F. Maurice, Hostilities Without Declaration of War. From 1700 to 
1870. (London, H.M. Stationery Office, 1883.) 

19 


20 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


to follow. Phillipson tells us that it was the practice of ancient peoples; 
to the Romans it partook of the nature of a religious duty and ceremony.’ 
The practice continued during the Middle Ages, doubtless influenced by the 
ideals of chivalry, and by the analogy of the challenge in dueling—to which 
the private wars of that time could be compared.’ The declaration of this 
era was in the nature of a challenge, ceremoniously delivered to the sov- 
ereign; later it was transmitted through diplomatic channels, or merely 
published for all to read. The early writers on international law insisted 
upon the declaration of war; * but by the time of Bynkershoek, he was only 
able to say that it was an honorable, though not obligatory, custom. The 
18th and 19th centuries were characterized by disregard for the practice 
of issuing declarations. During the period from 1700 to 1870, according to 
Maurice, there were not less than 107 cases of undeclared war, and not more 
than 10 in which war was declared.® 
Toward the end of the century, however, the idea revived. The Institut 
de Droit International made recommendations which were adopted with 
little change at the Second Hague Conference in 1907.6 The third Conven- 
tion, signed at this conference, provided as follows: 
Considering that it is important, in order to ensure the maintenance 
of pacific relations, that hostilities should not commence without previ- 


ous warning; 
That it is equally important that the existence of a state of war 
should be notified without delay to neutral Powers; 


Article 1 
The contracting Powers recognize that hostilities between them- 
selves must not commence without previous and explicit warning, in the 
form either of a reasoned declaration of war or of an ultimatum with 
conditional declaration of war. 


Article 2 


The existence of a state of war must be notified to the neutral Powers 
without delay, and shall not take effect with regard to them until 
after the receipt of a notification, which may, however, be given by 
telegraph. Neutral Powers, nevertheless, cannot rely on the absence 
of a notification if itis clearly established that they were in fact aware 
of the existence of a state of war. 


Since the Crimean War, a declaration of war has been the rule, though 
not always adhered to. There was no declaration of war between China 


2 Coleman Phillipson, The International Law and Custom of Ancient Greece and Rome 
(London, 1911), II, 179, 197-202. He adds: “This appears to have been the rule also 
amongst the ancient Chinese, as well as the Hebrews.” 

3H. Ebren, “Obligation juridique de la déclaration de la guerre,” Revue Générale de Droit 
International Public, XI (1904), p. 136. 

4 Grotius, De Jure Belli et Pacis, III, 5; Vattel, Le Droit des Gens, III, 51. 

5 Maurice, op. cit., p. 4. 

6 A. Rolin, Le Droit Moderne de la Guerre (Bruxelles, 1920), I, p. 181. 
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and Japan in 1894, nor between Japan and Russia in 1904. A declaration, 
more or less definite, was issued for the Franco-Prussian War of 1870, the 
Russo-Turkish War of 1877, and the Spanish-American War of 1898; they 
were customary during the World War. Thus, adding recent practice to 
the Hague Convention, it may be possible to aver that there is a rule of 
customary international law to the effect that war must be declared. What 
this signifies, it is difficult to say: whether war without a declaration is 
illegal, or, since it is not declared, it is not war. In either case, grave diffi- 
culties arise. There was no declaration of war in the hostilities between 
Japan and China, nor in those between Italy and Ethiopia. Were they, 
under the Hague Convention, illegal wars, or were they wars at all? In 
such a situation, should other states take the part of neutrals? Should 
the League of Nations apply its sanctions against war? Should the United 
States put into effect its neutrality legislation? 

The situation has, of course, altered greatly since the Hague Convention 
was adopted. War has been declared illegal, to a varying extent, in a num- 
ber of modern treaties; it therefore becomes highly important to know what 
war is. If these prohibitions are to apply only to declared wars (others not 
being wars under the convention because not declared), they would have 
little effect upon war; for it would be absurd for a state to declare war when 
by its mere failure to do so it would be absolved from the guilt of having 
carried on illegal war. 

Aside from this very important matter—which we do not take up in this 
paper—investigation reveals a great many uncertainties as to the purpose, 
the form, and the significance of the declaration of war. These uncertain- 
ties are reflected in numerous judicial decisions, affecting a wide range of 
important interests, such as insurance claims, effect upon treaties, interpreta- 
tion of statutes, et cetera. In spite of numerous decisions in the past, it is 
still true that, from the viewpoint of customary international law, and 
leaving aside the new problems introduced by modern international govern- 
ment, the term and the practice of the declaration of war need much clari- 
fication. 


The declaration of war creates the legal status of war. This much seems 
sure, amid many uncertainties. It is not intended thereby to say that 
war can exist only after a declaration; the contrary undoubtedly is true,’ 
but the announcement is sufficient evidence that peace has been transmuted 
into war, and that the law of war has replaced the law of peace. This may 
be accomplished by the declaration of one state alone. Lord Stowell was 
quite clear as to this: § 

7 We do not at this time investigate undeclared war. Reference may be made to a previ- 
ous study by the writer, “The Attempt to Define War,” in International Conciliation, June 
1933, No. 291. 

8 The Eliza Ann, 1 Dodson 244, 165 Reprint 1298 (1813). Even where there was no 
declaration by either side, but physical war conducted against an unwilling opponent, the 


22 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


A declaration of war by one country only is not... a mere chal- 
lenge, to be accepted or refused at pleasure by the other. It proves the 
existence of actual hostilities on one side at least, and puts the other 
party also into a state of war, though he may, perhaps, think proper 
to act on the defensive only. 


No answer has been given to the Chinese delegate at the Second Hague 
Conference who asked ‘‘whether a declaration of war can be considered by 
the State toward which it is directed as a unilateral act and whether the 
latter can regard it as null and void?” ® Practice would indicate that the 
war god is in absolute control. No matter how little the other party may 
desire war, no matter how little the entire community of nations may desire 
to be upset by war between some of its members, they must all give way 
when one state declares that it, at any rate, wishes war. It is usual to issue 
a manifesto to give warning to neutrals; but common knowledge of the war 
is enough, even under the Hague Convention. 

The magic of the declaration seems enough also to establish the legal status 
of war even in the absence of any actual exercise of physical power. As we 
shall see, some South American states occupied a position of belligerency 
during the World War without furnishing a man or a fighting vessel to the 
armed forces of the Allies. Indeed, during this war, some states between 
which war had been declared never actually met in conflict. Attention has 
been directed to the long period between the armistice and the ratification 
of the treaties of peace, during which war had not yet ended, though there 
was no conflict, and though armies were being demobilized and ships 
returning to their stations.!° 

The declaration, then, establishes a state of war. Beyond this, nothing is 
sure. What constitutes a declaration of war? What function is it intended 
to serve, or does it serve? 

A declaration of war is usually a formal proclamation issued on behalf of 
a state. According to the Hague Convention, it should be ‘in the form 
either of a reasoned declaration of war or of an ultimatum with conditional 
declaration of war’’; and it should not take effect as regards neutrals until 
they had been notified—though they were not excused if they could be 
shown to have had knowledge of it. The form in which this notice has 


latter has been held to be at war, even while denying it. T'he Nayade, 4 C. Rob. 251, 165 
Reprint 602 (1802). 

® Proceedings of the 1907 Hague Conference (Oxford University Press, 1921), III, p. 169. 

10 Costa Rica seems to have been an example. See P. A. Martin, Latin America and the 
War (Baltimore, 1925), pp. 459-460. See also the editorial comment of G. G. Wilson, in 
this Journat, Vol. 26 (1932), p. 327: ‘Under this convention there might be a state of war 
in the legal sense after declaration even though there might be no use of force upon the part 
of either state.””. Of the termination of the World War he says: ‘There existed accordingly 
for the United States a legal state of war for a considerable period after the use of force had 
ceased. . . . There may, therefore, be a state of war without the use of force or after the use 
of force has ceased, or there may be the use of force without a state of war.” 
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been given has varied with time. In the days of Rome, a herald was sent to 
the frontier to give notice according to established usage. Later, a special 
messenger delivered the notice into the hands of the sovereign; and still 
later, in the 17th and 18th centuries, notice was given through a printed proc- 
lamation. As late as 1854, ‘‘The Sergeant-at-Arms, accompanied by some of 
the officials of the City, read from the steps of the Royal Exchange Her 
Majesty’s declaration of war against Russia.” Whether notification 
reaches the enemy does not seem of much consequence. The United States 
began the War of 1812 without allowing time for notice to reach England. 
Perhaps it may be assumed, with the improved communications of this 
day, that a proclamation made in one country will be immediately known in 
the enemy country. 

Under the terms of the Hague Convention, an ultimatum may serve as a 
declaration. On July 23, 1924, the Austro-Hungarian Minister presented 
to the Serbian Government the famous note containing a forty-eight hour 
ultimatum. The reply received was regarded as inadequate, and the gov- 
ernment at Vienna issued a formal declaration: ” 

The Royal Serbian Government having failed to give a satisfactory 
reply to the note which was handed to it by the Austro-Hungarian 
minister in Belgrade on July 23, 1914, the Imperial and Royal Govern- 
ment is compelled to protect its own rights and interests by a recourse 
to armed force. 


Austria-Hungary, therefore, considers herself from now on to be in 
state of war with Serbia. 


In this case the ultimatum was followed by a declaration. One may say the 
same of the procedure in the Spanish-American War. The Boer War was 
begun by an ultimatum; and in 1904 Japan informed Russia that the Japa- 
nese Government 


reserve to themselves the right to take such independent action as they 
deem best to consolidate and defend their menaced position as well as 
to protect their established rights and legitimate interests. 


Two or three days later Japan had begun hostilities..*% Germany, on August 
2, 1914, issued an ultimatum to Belgium; and two days later: “ 


'' Maurice, op. cit., p. 9. See also the Maria Magdalena, Hay & M. 247, 165 Reprint 57 
(1779): “They could not but know also, being French houses, of the King of France declaring 
in terms, on the 10th of July, that he was engaged in actual hostilities with England. .. . 
Where is the difference, whether a war is proclaimed by a Herald at the Royal Exchange, 
with his trumpets, and on the Pont Neuf at Paris, and by reading and affixing a printed paper 
on public buildings; or whether war is announced by royal ships, and whole fleets, at the 
mouths of cannon?” 

12 Naval War College, International Law Documents, 1917, p. 49. 

13 Coleman Phillipson, International Law and the Great War (London, 1915), p. 54. He 
regards the Japanese action as quite in order. See also 8S. Takahashi, International Law 
Applied to the Russo-Japanese War (New York, 1908), p. 5. 

4 Naval War College, op. cit., pp. 101-102. 
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In accordance with my instructions, 1 have the honor to inform your 
Excellency that in consequence of the refusal of the Belgian Govern- 
ment to entertain the well-intentioned proposals made to them by the 
German Government, the latter, to their deep regret, find themselves 
compelled to take—if necessary by force of arms—-those measures of 
defense already foreshadowed as indispensable, in view of the menace 
of France. 


Whether the latter document is to be regarded as a declaration of war 
seems doubtful. In general, declarations were the rule during the World 
War, even when ultimata had been issued. 

If an ultimatum may serve as a declaration, possibly other acts of a mina- 
tory or warning nature may serve to establish the state of war. Maurice 
remarks: 


the extreme anxiety which is shown everywhere in the history of mod- 
ern diplomacy to avoid coarseness or bluntness of expression, the desire 
not to provoke, which makes it a point of honor delicately to hint at 
possible or intended war, and combined with this the eager wish, even 
at the last moment, to arrange terms of reconciliation, has led in several! 
instances to very curious results. Thus ... what has been on one 
side intended as an ultimatum, to be followed under certain contin- 
gencies and after a certain lapse of time by a declaration of war, has been, 
according to the strength or weakness of the power receiving it, treated 
sometimes as an actual declaration of war, and thereupon at once 
acted upon; sometimes it has been regarded as only a more than ordi- 
narily threatening communication, suggesting a more active stage of 
diplomacy; so that in either event a virtually complete surprise has been 
effected when hostilities have actually commenced. 


The rupture of diplomatic relations, it is generally agreed, does not create 
war; there have been many such cases where no war followed, nor was there 
any intent to make war.'® Yet it is open to question whether the action of 
some of the Latin American Republics, in breaking off relations with Ger- 
many, was not intended to mean war, or did not in fact establish the status of 
war. ‘Thus, Ecuador, after breaking off relations with Germany, but with- 
out a declaration of war, gave orders that ships of the United States or of the 


16 Maurice, op. cit., p. 6. 

16 Of one such episode Maurice says that even the astute Lord Palmerston was deceived, 
though “it is abundantly clear that if ever the withdrawal of an ambassador was used as the 
modern equivalent of a declaration of war, or warning of war to be followed by acts of hos- 
tility without further notice, that withdrawal of the French Ambassador was so regarded by 
the withdrawing Cabinet, and so understood by the French Senate and House of Repre- 
sentatives to which it was announced.” = /bid. 

A British court, called to pass upon the beginning of the Franco-Prussian War, said: ‘“Their 
Lordships do not think that either the declaration made by the French Minister to the 
French Chambers on the 16th of July, or the telegram sent by Count Bismarck to the Prus- 
sian Ambassador in London, in which he states that that declaration appears to be equal to a 
declaration of War, amounts to an actual declaration of War.”’ And, though war can exist 
without declaration, yet “this can only be effected by an actual commencement of hostili- 
ties.’ The Teutonia, VIII Moore N.S. 411, 17 Reprint 366 (1872). 
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Allies should be admitted to Kcuadorean territorial waters without restrie- 
tion.'” Long before a rupture of diplomatic relations was under considera- 
tion, the Uruguayan Government had issued its famous decree, based upon 
South American solidarity: “That no American country which in defense of 
its own rights should find itself in a state of war with nations of other Con- 
tinents will be treated as a belligerent”; and when the rupture was decreed 
on October 7, the neutrality decrees were revoked with regard to Allied 
states outside the American Continent. Germany, with some justification, 
regarded this situation as one of war between herself and Uruguay.!* FE] 
Salvador, without even breaking off diplomatic relations, expressed benevo- 
lent neutrality toward the United States; and when inquiry was made 
concerning her intent, replied that it was to grant to the United States the 
use of her waters in such a way that the ships of the American marine might 
have the same privileges and rights as the ships of El Salvador.!® 

If such announcements or actions as these can be regarded as equivalent 
to declarations of war, it might be possible to proceed further along such lines 
of reasoning and to say that certain acts of a hostile nature are to be regarded 
as equivalents. Thus Serbia, in 1886, ‘‘regarde cette agression non motivée 
comme une déclaration de guerre’; and Mexico announced to the United States 
that she would regard as a declaration of war the ratification of a treaty an- 
nexing Texas.” The proclamation of blockade by the United States against 
the Confederacy, in the American Civil War, seems to be regarded as a sub- 
stitute for a declaration of war. In such cases as these, we are obviously 
making the transition to another point. Such acts may be interpreted, not 
as substitutes for declarations, but as evidencing a state of undeclared war. 
It nevertheless remains true that if certain announcements or acts may be 
regarded as performing the same functions as a declaration, it would be very 
difficult to say which is a declared war and which is not. Any act of hostility 
accepted as creating the status of war could then be called a declaration. 

If there is uncertainty as to what constitutes a declaration of war, there is 
uncertainty also as to the authority which can issue it. It is conceded that 
an individual cannot make war, and could not, therefore, issue a declaration 
of legal effect,?! but when a number of individuals are grouped together, they 


17 Martin, op. cit., pp. 459-460. 

18 Thid., pp. 363, 376. A German submarine, acting upon orders from its government, 
stopped the ship upon which Uruguayan officials were traveling to visit the Allied front, took 
them off, and held them as prisoners of war until they gave their parole. 

19 Tiid., p. 513. 

20 Revue de Drott International et de Législation Comparée, XVIII (1886), p. 518; Message 
of the President of the United States to the Senate, May 15, 1844. The Mexican position 
raises the question whether every rejection of an ultimatum, or action contrary to it, consti- 
tutes a declaration of war; and, in such a case, who has declared war? 

2 “But whenever men are formed into a social body, war cannot exist between individuals. 
The use of force among them is not war, but a trespass, cognizable by municipal law.”’ 
U.S. v. The Active, 24 Fed. Cas. 755, No. 14,420 (1814). 
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may or may not be able to make war. When such a group form a sovereign 
state, the prerogative is clear; but it is not always easy to distinguish a 
sovereign state. When Bulgaria attacked Serbia in 1886, Bulgaria was not 
independent, but an autonomous part of Turkey; should Serbia be regarded 
as at war with Turkey? If India, an independent member of the League of 
Nations, should declare war against Great Britain, would neutrals regard 
such a declaration as imposing upon them the duties of neutrality, or would 
they regard it as rebellion? American courts have held Indian fights to be 
wars;” but foreign states have felt no obligation to proclaim neutrality as 
between the Comanche Indians and the United States. What of an in- 
surgent group, fighting against the parent state: Has it a right to declare 
war, and thereupon declare a blockade? Or are they merely pirates? ** 
When a Polish army was created and on October 5, 1918, asked recognition 
as belligerents, the British Foreign Minister agreed to “henceforth recognize 
the Polish National Army as autonomous, Allied, and co-belligerent.’’ *4 
To take one more case, as a reductio ad absurdum: when the Tinoco Govern- 
ment in Costa Rica declared war against Germany, on May 23, 1918, it was 
regarded by Germany as at war, since Germany had recognized this govern- 
ment; but it was not regarded by the United States as at war, since the latter 
had refused to recognize the Tinoco régime.” 

In this connection, also, arises the question: Can a third state, not a party 
to the conflict, issue a declaration which establishes the existence of war? 
Does a proclamation of neutrality as between two other states at war estab- 
lish the legal relationships of war as between those two states? European 
states issued such a proclamation during our Civil War; and during the 
Italo-Ethiopian conflict, neither side having publicly declared war, the 
President of the United States issued a proclamation which asserted that a 
state of war existed between those states. Can it be argued that, since 
certain states have adopted an attitude of declared neutrality as between 
the legitimate government and the insurgents in Spain, they have thereby 
converted the situation from rebellion into war? In any of such cases, it 
could scarcely be maintained that a proclamation of neutrality could do more 

22 See, for example, Montoya v. U. S., 180 U. S. 261 (1900); Julian Alire v. U. S., 1 Ct. Cl. 
233 (1865); Marks et al. v. U. S., 28 Ct. Cl. 147 (1893). 

23 “From these principles it necessarily follows that in the absence of recognition by any 
government of their belligerent rights, insurgents that send out vessels of war are, in legal 
contemplation, merely combinations of private persons engaged in unlawful depredations on 
the high seas; that they are civilly and criminally responsible in the tribunals for all their 
act of violence; . . . that such acts are therefore piratical . . .”” The Ambrose Light, 25 
Fed. 408 (1885). 

%4 Quoted in Hudson, Cases and Other Materials on International Law (2d ed., St. Paul, 
Minn., 1936), p. 178. He adds, in a footnote, that the Permanent Court of International 
Justice (Series A, No. 7, p. 28), declared that this recognition could not “be relied on as 
against Germany, which had no share in the transaction.” 

2% Martin, op. cit., p. 508; see also M. W. Graham, “Neutrality and the Great War,” this 
JourNnAL, Vol. 17 (1923), p. 709. 
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than establish the relationships of neutrality as between the belligerents and 
the state declaring neutrality; it could not have compelling foree over the 
relations of the belligerents themselves—such, for example, as compelling 
them to observe the rules of land warfare.” On the other hand, it may be 
noted that courts in one state have often passed judgment as to whether a 
state of war existed between two other states;2?7 and the conclusion reached 
by such a neutral court might be in utter disagreement with the declared 
intentions of those states. 

Assuming, as a general rule, that only such political entities may declare 
war as have been recognized to be independent or belligerent, what authority 
within such an entity may issue the declaration? English courts have dis- 
claimed the right to say whether their country is at war. Thus, the Court 
of Appeal said in 1799: 78 


It always belongs to the Government of the country to determine 
in what relation any other country stands toward it; that is a point on 
which Courts of Justice cannot decide. 


In The Hoop it was held that “‘ By the law and constitution of this country, 
the sovereign alone has the power of declaring war and peace.” ?® American 
courts have taken a similar stand. A Tennessee court asserted: *° 


The question, whether or not war, in its legal sense, exists, is to be 
determined alone by the political power of the government; and of this 
determination the courts must take judicial knowledge . . . 


Thus, according to the courts, the political department of the government 
alone can determine that war is in existence. Under the Constitution of 
the United States, only Congress can declare war; the constitutions of other 
states frequently name the authority for this purpose. Yet it remains true, 
as we have seen, that courts have, for the purpose of applying a statute or of 
enforcing a contract, or otherwise in the course of their judicial duties, fre- 
quently determined that war had or had not existed at a certain time, in the 
absence of any statement by the political department. 


*6 We are speaking in terms of customary international law. Where states have agreed by 
treaty, as under the Covenant of the League of Nations, to permit other states to determine 
the existence of war, the situation is of course different. See, on this point, M. Gonsiorowski, 
in the American Political Science Review, XXX (1936), pp. 673-678. 

27 There are numerous such cases. See for example, Compafifa Minera etc. v. Bartlesville 
Zine Co., 115 Texas 21, 275 S. W. 388; or The Ambrose Light, (cited in note 23, supra); or 
The Nayade (cited in note 8, supra); or The Teutonia (cited in note 16, supra). 

*8 The Pelican, Edw. (App.) iv, 165 Reprint 1160 (1809); affirmed in Blackburn ». 
Thompson, 3 Camp. 62, 170 Reprint 1306 (1811). See W. J. Ronan, ‘English and American 
Courts and the Definition of War,” this JourNa, Vol. 31 (1937), pp. 656-657. 

2® The Hoop, 1 C. Rob. 196, 165 Reprint 146 (1799). 

§° Sutton v. Tiller, 46 Tenn. (6 Cold.) 593 (1869). See also Kneeland-Bigelow v. Michigan 
Central R. R. Co., 207 Mich. 546 (1919), where it was said: “The existence of war and restor- 
ation of peace are determined by the action of the legislature, supplemented by the executive 
department of the government.” 
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While domestic courts may be bound by the constitutional provisions of 
their respective states, the situation may be different from the viewpoint of 
other states. Thus, if the President of the United States should, without 
Congressional authority, declare war against another state, there is little 
doubt that that state would consider itself at war with the United States. 
On the day after the United States had entered the World War, the President 
of the Republic of Panama issued a proclamation in which he declared that 
‘‘Panama makes the cause of the United States her own, and is disposed to 
follow the United States in whatever action she may take.’”’ This was not 
a formal declaration of war, but it was so regarded by the Panama Foreign 
Office, and hostile measures, such as internment of Germans, followed. Yet, 
under the Constitution of Panama, the sole right to declare war is vested in 
the Legislative Assembly.*! Similarly, when the Chinese Government, by 
Presidential mandate, on August 14, 1917, declared war against Austria- 
Hungary, the Minister of that state replied: * 

I can not here enter into the arguments contained in the declaration 
of war, but feel bound to state that I must consider this declaration as 
unconstitutional and illegal, seeing that, according to so high an author- 
ity as the former President Li Yuang-hung, such a declaration requires 
the approbation of both Houses of Parliament. 

In actual fact, the proclamation of a commander in the field, or of an admiral 
in the navy, may be equivalent to a declaration of war, or may establish the 
state of war. Greek independence was in fact due to the unauthorized action 
of naval commanders of the fleets which sunk the Turkish vessels at Nava- 
rino. Hostilities in the Austro-Prussian War of 1866 started with a proc- 
lamation by Prince Frederick Charles, who commanded the Prussian 
forces: 

Soldiers! Austria faithless and regardless of treaties, has for some 
time without declaring war, not respected the Prussian frontier in Upper 
Silesia. I, therefore, likewise, without a declaration of war, might 
have passed the frontier of Bohemia. I have not done so. Today I 
have caused a public declaration to be sent, and today we enter the 
territory of the enemy in order to defend our own country. 

Where a general, or an admiral, is authorized to use his discretion, it might 
be said that his government has delegated to him its power to make—if not 
declare—war. Again we are on the edge between declared and undeclared 
wars. 

The Third Hague Convention says nothing as to the time at which a dec- 
laration of war should be issued. It was proposed, in the debates, that a 
delay of at least twenty-four hours should be required before hostilities could 
begin, after the declaration was issued. In practice, such a delay is very 
rare; the military objective is rapid attack before the other state is prepared. 


31 Martin, op. cit., p. 508. 32 Naval War College, op. cit., pp. 71-74. 
33 Annual Register, 1866, p. 222. 
* The argument for delay is presented in Rolin, op. cit., I, pp. 185-189. 
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We shall have more to say of this in connection with the functions of the 
declaration; at this point it suffices to say that, so far as international law 
lays down a rule, the declaration of war may be issued after the war is ended 
and the treaty of peace signed. 


We may say, then, with confidence, only one thing: that a declaration 
establishes the legal status of war. It is not always clear what is to be 
regarded as a declaration, nor what authority can issue it, nor when it is to 
be regarded as in effect. Consequently, even though there has been what 
purported to be a declaration of war, the attacked state—and other states— 
may not realize that their placid situation of peace has been shattered, or 
when it occurred, or whether it was legitimately done. Maurice was able 
to find only one case * in two centuries where 


not only did the declaration of war precede any overt hostilities, but 
where the declaration of war was actually delivered as a warning at the 
Foreign Court before hostilities were commenced. 


This case he was able to explain as due to the suddenness of the crisis, there 
being no opportunity for either side to get the jump on the other. Modern 
military organizations are especially directed toward rapidity of action, and 
it is not to be expected that they would lose an advantage of swifter attack 
by waiting for and after a declaration. It is perhaps assumed, too, in these 
days of ubiquitous and omniscient newspaper men, that enough information 
will have been published to give some warning to the state about to be at- 
tacked. The declarations during the World War were of little significance 
in this regard; each state knew as well without a declaration as with it, the 
danger which was threatening. Thus the element of sportsmanlike warning, 
which seems to have been the original purpose of the declaration, is no longer 
served, or may easily be evaded. 

What, then, is the function of the declaration of war? The most obvious 
answer to this question is that it is very important to establish a date upon 
which the metamorphosis from peace to war takes place. For the benefit 
of private individuals whose ordinary activities become imperiled, as well as 
for the benefit of states whose rights and duties are thereby abruptly changed, 
fair warning should be given as to the day, even the moment, when the new 
legal status is to become effective. Yet the cases reveal no certainty what- 
ever as to when war begins, even where a declaration of war is issued; and 
courts must perforce determine this time as they are able. Thus, the 
Teutonia, a Prussian brig, was advised by the German consul that war had 
begun, and therefore abandoned its voyage. An English court later held, in 
a suit for breach of contract, that war had not begun until a day after the 
Teutonia had abandoned the destination which she was supposed to have 
reached. The French declaration of war against Austria, issued on May 8, 


*° Maurice, op. cit., p. 76. % This case is cited in note 16, supra. 
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1859, said: ‘‘ Austria in causing her armies to enter the territory of the King 
of Sardinia, our ally, declares war against us”’; the French troops, however, 
were in motion on April 23, before any declaration, even before the date of 
the Austrian act which was offered by the French as the cause of the war, 
and, indeed, offered by them as an Austrian declaration of war.47 At what 
time, then, did this war begin? The question has arisen more often, doubt- 
less, in the case of undeclared wars; but it can remain uncertain even where 
there is a declaration. 

An amazing illustration of this is found in the declaration of war by the 
United States against Spain. The Congress of the United States passed a 
joint resolution on April 20, 1898, declaring that the people of Cuba “‘are 
free and independent of Spain,’’ and demanding that the ‘‘Government of 
Spain at once relinquish its authority and government in the island of Cuba, 
and withdraw its land and naval forces from Cuban waters”; it also in- 
structed the President of the United States ‘‘to use the entire land and naval 
forces of the United States, and to call into the actual service of the United 
States the militia of the several States, to such extent as may be necessary 
to carry these resolutions into effect.”” Was this equivalent to a declaration 
of war? The American Minister in Spain required an answer by April 23; 
the Spanish Foreign Minister replied on April 21 that the joint resolution 
“is equivalent to an evident declaration of war,’’ and handed the American 
Minister his passports. It was not until April 25, however, that Congress 
resolved ‘‘that war be and the same is hereby declared to exist, and that war 
has existed since the 21st day of April... .”’. The Spanish Foreign Min- 
ister apparently would regard April 20 as the date for the beginning of the 
war, since he interpreted the resolution of that date as a declaration of war. 
One would normally expect that the war was begun on the date of the 
declaration, April 25; but this is impossible, since that declaration expressly 
dated it back to April 21. Why this date? Whynot April 20? Or, for that 
matter, January 1? It is a fact that American warships had made captures 
on April 22, which captures would not be legal if war had not at that time 
begun; but if a declaration of war can be dated back to legalize acts otherwise 
illegal, then a declaration is not only worthless, but vicious. 

American courts have, of course, followed the resolution of Congress. 
Chief Justice Fuller, speaking for the Supreme Court, said: ‘‘When, on the 
22nd day of April, this Spanish steamer sailed from Havana, the United 
States and Spain were at war.’ *® A British court has held that the war 
began on April 23, and probably two days earlier, but for quite different 
reasons: 


I will state why it is a fact that a state of war then existed. An act 
of hostility had been committed on April 22 by American men-of-war 


37 Maurice, op. cit., p. 68; Annual Register, 1859, p. 231. 

38 The Pedro, 175 U.S. 354 (1899), from which the facts above stated are taken. See also 
The Buena Ventura, 175 U.S. 384; and The Rita, 87 Fed. 925. 

39 U. S. v. Pelly, 4 Com. Cases, 100 (1899). 
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against Spanish traders, or, at all events, against one Spanish trader, 
which act, in my opinion, was only consistent with the existence of a 
state of war. 


If the courts can not agree, even with the aid of a declaration of war, what 
chance has the poor trader? Whether one is uncertain as to the date of the 
declaration, or whether one holds that this is a case of undeclared war, the 
result is the same: Of what value is the declaration? 

Worse than this, however, the date of the beginning of war has been 
retroactively set by courts. In the case of The Boedes Lust, a Dutch vessel 
had been seized by the British a month before the declaration of war. The 
British court said: *° 


It is contended . . . : That the property was taken in a state of 
peace . . . and consequently that this property could not be considered 
as the property of an enemy, either at the time of capture or adjudica- 
tion . . . the declaration had a retroactive effect, applying to all prop- 
erty previously detained, and rendering it liable to be considered as 
the property of enemies taken in time of war. This property was seized 
provisionally, an act itself hostile enough in the mere execution, but 
equivocal as to the effect, and liable to be varied by subsequent events, 
and by the conduct of the Government of Holland. If that conduct 
had been such as to re-establish the relations of peace, then the seizure, 
although made with the character of a hostile seizure, would have 
proved in the event a mere embargo, or temporary sequestration. 


In the case of The Fortuna, ‘‘The Court sometimes looks to the circumstance 
of an approaching war, where the expectation of such an event appears to 
have guided the conduct of the parties themselves when the contracts 
were entered into, and in such cases it feels itself justified in applying the 
principles that belong to a state of actual war.” *! From these cases, it is 
evident that the declaration of war by the political department is not de- 
termining upon the courts, who feel able to say the legal effects of the status 
of war reach back before the declaration was made. There are, however, de- 
cisions which uphold a contrary viewpoint. In the days of the Continental 
System, Lord Ellenborough declared: “‘ We are placed in a strange anomalous 
situation with regard to that country and others on the continent; but it is 
not that of war. We have published no declaration of war against Prussia; 
we have not issued letters of marque and reprisals; we have not done any 
act of hostility.” “ The idea of retroactivity was more clearly denied in a 
later case before the House of Lords, Lord Lindley speaking: * 


“ The Boedes Lust, 5 C. Rob. 233, 165 Reprint 759 (1804). 

“' The Fortuna, Edw. 56, 165 Reprint 1031 (1809). In The Herstelder, dealing with a cap- 
ture made almost three weeks before war was declared: ‘Subsequent events have retro- 
actively determined, that the character of Holland during the whole of that doubtful state 
of affairs, is to be considered as hostile; and that the property of Dutch subjects seised under 
it, is to be treated as hostile . . .”’ 1 C. Rob. 113, 165 Reprint 116 (1799). 

“ Muller v. Thompson, 2 Camp. 610, 170 Reprint 1268 (1811). 

4 Janson v. Driefontein Consolidated Mines, L. R. [1902] A. C. 484, 509. In this case Lord 
Brampton said: “it would indeed be strange that a declaration of war should be held to have 
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threatened war or anticipated war or imminent war is peace, which 
may not after all result in war; and to apply the rules of war to insur- 
ances against loss before war breaks out would paralyze commerce, 
and often without any rea! necessity. 


To concede that a unilateral declaration of war is so far omnipotent as to 
validate seizures previously made in time of peace is unfair to private citi- 
zens, and should be regarded as an invasion of the rights of their states; it 
constitutes an invitation to illegal actions. 

In this uncertain and confused record of judicial action, it is clear that the 
time of the beginning of war is not necessarily fixed by the declaration. No 
matter how formal it may be, it has usually failed to perform this function. 
If the declaration be made after hostilities have begun, it serves no purpose 
of fair warning to the other state of impending attack. If it is intended to 
fix a date for the information of individuals, it is useless if retroactive; and if 
not retroactive, it is equally useless when courts can decree that it neverthe- 
less has retroactive effect.“ 

Indeed, the declaration seems, in many cases, to do no more than recog- 
nize a state of war already in existence. It is a frequent form in declarations, 
doubtless accounted for by desire to put the blame on the other party, to 
declare that the war initiated by the opponent is accepted. This is the usual 
form of declaration by the United States. Thus, the declaration of war 
against Mexico, May 13, 1846, reads: 

The Congress of the United States, by virtue of the constitutional au- 
thority vested in them, have declared by their act bearing date this 
day, that by the act of the Republic of Mexico, a state of war exists 
between that government and the United States. 


That against Germany, on April 6, 1917, was as follows: * 
Whereas the Imperial German Government has committed repeated 
acts of war against the Government and the people of the United 


States of America: Therefore, be it 
Resolved by the Senate and the House of Representatives of the United 


relation back to an indefinite period of time during which both the hostile countries believed 
themselves to be and conducted themselves towards each other as in a condition of amity, 
and were negotiating with a view to avoid any rupture of a then existing state of peace.” 
[bid., p. 503. 

4 More care as to timing came to be shown during the World War. Thus China, in her 
declaration against Germany, fixed the time at 10 a.m. on Aug. 14; France against Austria- 
Hungary on Aug. 12 at midnight; etc. Naval War College, op. cit., p. 74, and passim. See 
also M. O. Hudson, ‘“‘The Duration of the War between the United States and Germany,”’ 
Harvard Law Review, 39 (1926), p. 1028, note 29. 

Naval War College, op. cit., pp. 225-226. By subsequent act of Congress (Oct. 6, 1917) 
the beginning of war was fixed at “midnight ending the day on which Congress has declared 
or shall declare war or the existence of a state of war.’”’ This, however, seems inconsistent 
with the declaration, which affirms that Germany had already thrust a state of war upon the 
United States. See Hudson, loc. cit.; also F. R. Black, ‘“The Declaration of War,’’ American 


Law Review, 61 (1927), p. 415. 
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States of America in Congress assembled, That the state of war between 
the United States and the Imperial German Government which has thus 
been thrust upon the United States is hereby formally declared; and 
that the President be, and he is hereby, authorized and directed to em- 
ploy the entire naval and military forces of the United States and the 
resources of the Government to carry on war against the Imperial 
German Government; and to bring the conflict to a successful termina- 
tion all the resources of the country are hereby pledged by the Congress 
of the United States. 
Other states as well take this attitude in their declarations. Even though 
the purpose of this form is simply to shift the onus of beginning war to the 
enemy, the result is to imply, if not admit, that war was already in existence 
before the declaration was issued. On the whole, then, it is difficult to 
maintain that the declaration of war serves the purpose of fixing the time at 
which war begins. 
Other functions have been suggested for the declaration of war. In the 
cause célébre of McLeod, the court asserted, in the course of a long opinion: #7 


All national wars are of two kinds, and two only; war by public declara- 
tion, or war denounced without such declaration. The first is called 
solemn or perfect war, because it is general, extending to all the inhabi- 
tants of both nations. In its legal consequences, it sanctions indiscrimi- 
nate hostilities on both sides, whether by way of invasion or defence. 
The second is called unsolemn or imperfect war, simply because it is 
not made upon general, but special declaration. The ordinary instance 
is a commission of reprisal. 


This would seem to return us to the theories of earlier writers—Vattel, 
Grotius, and Ward were the authorities cited—who made such distinctions. 
If this explanation of the declaration of war were ever justified, it is not so 
now, for the distinction between public and private war has been abandoned, 
and letters of marque and reprisal are no longer legitimate. Indeed, courts 
have held that even more extended hostilities constitute limited, but none 
the less public, war, in the absence of a declaration.‘® If the purpose of the 
declaration is no more than to distinguish war, or public war, from other 
forms of forceful action, it is contrary to practice; for it is admitted that an 
undeclared war may none the less be war. 

Again, the declaration of war may be for the internal or domestic purpose 


of arousing the citizens, or calling them to arms. As to this, Maurice 
remarks: 


See the declarations of war quoted in the Naval War College Documents above cited, 
particularly those of France against Turkey (p. 90), Germany against France (p. 103), 
3reat Britain and France against Austria-Hungary (pp. 117-118). The Brazilian declara- 
tion says ‘The state of war initiated against Brazil is recognized and proclaimed,” Brazilian 
Green Book (authorized English version, London and New York, 1918). 

‘7 People v. McLeod, 1 Hill (N. Y.) 375 (1841). 

“8 Gray, Adm’r., v. U. S., 21 Ct. Cl. 340 (1886). There remains, however, the interesting 
question whether there is an intermediate stage between war and peace. See Ronan, loc. 
cit., p. 643. 49 Maurice, op. cit., p. 9. 
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Moreover, the wording of most “declarations of war”’ shows clearly 
that they are intended formally to require the subjects of the declaring 
nation to aid the war, and are not intended as a warning to the Power 
declared against. 

The implication may reach further than this. In the case of Bishop v. Jones 
& Petty, the court said:*° 

When the sovereign power of a state declares war against another 
state, it implies that the whole nation declares war, and that all the sub- 
jects or citizens of the one are enemies to those of the others. 

The extent to which private rights are affected by war need not concern us 
here; but, whatever that extent, it is not affected by the declaration. War, 
and its effect upon private rights, may exist whether or not there is a declara- 
tion. The declaration may, however, serve internal purposes, such as calling 
citizens to arms, furnishing a guide for the courts, et cetera. 

Finally, it may be suggested that the function of the declaration is to 
furnish a vehicle for the statement of the reasons why war is being waged. 
Such a purpose is indicated in the Hague Convention, which asks for a 
“reasoned declaration”; and, as has been seen, the opportunity is often taken 
in practice to argue the cause of the state which issues the declaration. For 
this purpose, the ultimatum seems more often used—some of those issued 
during the World War occupy several printed pages. If, however, this is the 
sole function of the declaration of war, it must be admitted that it has not 
much raison d’étre. The same thing could be done in other ways as efficient. 

The declaration of war could serve various useful purposes, and the care 
with which it has been avoided in recent situations is evidence that it still has 
significance. Internally, it could furnish authority for legislative or execu- 
tive acts which depend upon the existence of war; it could furnish a guide for 
domestic court action—if its authority and implications were clearly stated; 
it could state the reasons for the entry into war, both to arouse popular sup- 
port at home and to win favor abroad. More important, it could give notice 
to neutral states of the coming into force of a different legal status, with its 
consequent variation of rights and duties; and it could fix the exact time at 
which this new legal status should go into effect, for the benefit of individuals 
and of foreign states. In order to do this, it would be essential to require that 
the declaration should precede hostilities, to accept the date of the first 
declaration as authoritative, and to bind the courts of the various states to 
accept this date at face value. 

It is unfortunately true that, from the viewpoint of the old international 
law, these functions are not served in a reliable and trustworthy fashion; and 
that, from the viewpoint of more recent international agreements dealing 
with the status of war, the situation has been so greatly changed that the 
declaration of war has become inadequate. It does not, today, perform sat- 
isfactorily the task for which it was intended, that is, to determine the exist- 


50 Bishop v. Jones & Petty, 28 Texas 294 (1866). 
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ence of a legal status of war, and to differentiate it, on the one hand, from the 
status of peace, and on the other hand, from lesser hostilities." It seems to 
be accepted, among international lawyers, that the legal status of war may 
exist in the case of hostilities without a declaration. 

The dilemma of the Third Hague Convention, in the situation of today, is 
apparent. If one says that a use of force is not war unless so declared by a 
state employing it, then it becomes possible for a war-making state, simply by 
failing to issue a declaration, to avoid the opprobrium of waging war, to evade 
the duties imposed by international law for the conduct of war, and to escape 
the repressive measures now being provided by the community of nations 
against war-makers. The charge against the Hague Convention would thus 
be that under it, the undeclared war remains legitimate, and that it permits a 
state to decide for itself whether it will subject itself to the laws for the con- 
duct of war, and to treaties seeking to limit the use of war. Naturally, as 
recent experience demonstrates, they choose not to declare war. 

On the other hand, if the Hague Convention means that undeclared war is 
illegal, it must be regarded as contrary to practice, and as impossible of 
execution. If it creates an obligation, “‘a failure to perform the obligation 
will not preclude the existence of a state of war.” * Courts of law do not say 
that undeclared war is illegal, nor do they award damages for failure to 
declare war. It is not enough to say that undeclared war is an illegal use of 
force, and to add an expression of regret that international law is unable to 
prevent such situations; if international law had such power, it could stop 
war, and there would be no need for declarations. Nor can we now afford to 
argue that—as has sometimes been true in the past—the use of force in peace 
may render war unnecessary. Recent history demonstrates that such 
force may be of as much enormity, and of as much shock to the community of 
nations as any declared war; and the pressure of public opinion and of treaties 
condemning war makes it probable that undeclared wars, rather than de- 
clared wars, will be the rule. 

The rule requiring a declaration of war has been of value in the past; it be- 
comes defective now because of a new situation in the community of nations. 
Its defect lies in that it permits a state to judge for itself on a matter which is 
no longer the exclusive right of a sovereign state, but which is now recognized 
to be a matter of concern to the entire community of nations. The com- 
munity may not yet be able to enforce a rule forbidding war, but it cannot 
afford to legitimatize hostilities on the scale of war by permitting the war- 
making state, in its independent judgment, to decide that it is not making 
war. On the other hand, if the community is to declare such use of force 
illegal, it could as easily, and should, declare all use of force illegal, whether 
as declared war or not. 


5t Naval War College, International Law Situations, 1933, p. 96. 
52M. O. Hudson, loc. cit. 
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By Rosert B. Stewart 


Harvard University 


The opinion of the Judicial Committee of the Privy Council, delivered 
January 28, 1937, in the case of Attorney-General for Canada v. Attorney- 
General for Ontario,! voids certain “new deal” measures ? of the Dominion of 
Canada. This opinion is important not alone because it has given a harsh 
blow to social legislation in the Dominion, and because the judgment is a 
reminder of one of the last vestiges of Imperial authority over Canada, these 
aspects of the judgment being internal to the British Commonwealth, but also 
important are the external aspects. These involve the power of Canada to 
give effect to treaty obligations assumed by the Dominion as a member of the 
international community. 

The issue, more particularly, raises the question of the legislative com- 
petence of the Dominion Parliament to carry out the obligations of Canada 
under draft conventions which have been adopted at International Labor 
Conferences and which have received the assent of the Canadian House of 
Commons and Senate in resolutions approving ratification of the conventions, 
such ratification having been effected by Orders in Council and deposited with 
the Secretary-General of the League of Nations. Many aspects of this issue 
concern questions of pure constitutional law, but there are also international 
repercussions. The extent of these repercussions in the present case well 
demonstrates that the international lawyer cannot be indifferent to constitu- 
tional rules regulating the exercise of treaty-making power. The final pro- 
nouncement on the rules prevailing in Canada,* as laid down by the Judicial 


11937 A. C. 326. This is only one of six opinions rendered at this time by the Judicial 
Committee of the Privy Council on constitutional references dealing with Canadian social 
legislation of 1935. The other opinions are: Att.-Gen. for Canada v. Att.-Gen. for Ontario, 
Ibid., 355; Att.-Gen. for British Columbia v. Att.-Gen. for Canada, Jbid., 368; Att.-Gen. for 
British Columbia v. Att.-Gen. for Canada, Jbid., 377; Att.-Gen. for British Columbia v. 
Att.-Gen. for Canada, Jbid., 391; and Att.-Gen. for Ontario v. Att.-Gen. for Canada, Jbid., 
405. These six judgments are the subject of a Special Constitutional number of The Cana- 
dian Bar Review, Vol. XV, No. 6, June, 1937. 

2 The Weekly Rest in Industrial Undertakings Act, 1935, The Minimum Wages Act, 1935, 
and The Limitation of Hours of Work Act, 1935. 

3 In theory the Judicial Committee is merely adviser to the King in judicial matters. The 
determination of the issues before the Board takes the form, not of a decree with dissenting 
opinions, but of a report to His Majesty, which is then embodied in an Order in Council. 
In fact, of course, the Judicial Committee is a court of law. In the words of the Judicial 
Committee itself (in British Coal Corporation v. The King, 1935 A. C. 500, at 511) it is “in 
truth an appellate Court of Law” because by constitutional convention it is “unknown and 
unthinkable” that His Majesty in Council should not give effect to its advice. The advice of 
the Board, as a Committee of the King’s Privy Council, in the present instance was given in 
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Committee in the above case, has left the Dominion in a state of international 
delinquency from which it cannot easily extract itself. This is a matter with 
which the international lawyer must be directly concerned. The judgment 
now leaves only four international labor conventions, out of a total of fifty- 
eight adopted to date, with legislative force in Canada.* 


ADOPTION OF INTERNATIONAL LABOR CONVENTIONS 


Before considering Canadian obligations under the three particular interna- 
tional labor conventions which are the subject of the controversy in the above 
case, it will be useful to recall the more general obligations which are binding 
upon the Dominion by virtue of its membership in the International Labor 
Organization, the procedure prescribed for bringing into existence labor con- 
ventions, and finally the procedure of the Canadian Government in respect to 
such conventions. The obligations of membership and the procedure for 
adoption of international labor conventions are set forth in the Treaty of 
Versailles, Part XII]—now familiarly known as the Constitution of the Inter- 
national Labor Organization. Part of the machinery herein provided is a 
General Conference of representatives of the members of the International 
Labor Organization. This conference, when it has decided by a two-thirds 
vote on the adoption of proposals appearing on its agenda, may embody these 
proposals: (a) in recommendations to be submitted to the members for their 
consideration with a view to giving effect to such recommendations, or (b) in 
draft international conventions for ratification by the members. Copies of 
the recommendations or draft conventions—authenticated by the signature 
of the President of the Conference and of the Director—are deposited with the 
Secretary-General of the League of Nations, who in turn communicates cer- 
tified copies to each of the members. At the 23 sessions of the International 
Labor Conference, 1919-1937, 48 recommendations and 58 draft conventions 
have been adopted. 

Despite the fact that international labor conventions are often referred to 
as lawmaking treaties par excellence, the International Labor Conference is 
not a truly legislative body, and its proposals in either of the above forms must 
await further action on the part of individual members. The members have, 


the following form: ‘‘Their Lordships are of the opinion that the answer to the three ques- 
tions should be that the Act in each case is ultra vires of the Parliament of Canada, and they 
will humbly advise His Majesty accordingly.” For further discussion of this point see Hec- 
tor Hughes, National Sovereignty and Judicial Autonomy in the British Commonwealth of 
Nations, London, 1931; Norman Bentwich, The Practice of the Privy Council in Judicial 
Matters, 2nd ed., London, 1926; and W. Ivor Jennings, “The Statute of Westminster and 
Appeals to the Privy Council,’’ Law Quarterly Review, Vol. VIII, April, 1936, pp. 173-188. 

‘ These are No. 7 (Minimum Age at Sea), No. 8 (Unemployment Indemnity, Shipwreck), 
No. 15 (Minimum Age for Trimmers and Stokers), and No. 16 (Medical Examination of 
Young Persons at Sea). All of these are maritime conventions and, therefore, fall within 
Dominion legislative authority. See I. L. O., Industrial and Labour Information, Vol. 64, 
Oct. 4, 1937, Chart on “The Progress of Ratifications.” 
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however, certain well-defined and specific obligations with regard to proposals 
emanating from the conference. The following paragraphs directly from the 
Constitution of the International Labor Organization, Part XIII of the 
Treaty of Versailles, set forth these obligations: 


(5) Each of the Members undertakes that it will, within the period 
of one year at most from the closing of the session of the Conference, or 
if it is impossible owing to exceptional circumstances to do so within the 
period of one year, then at the earliest practicable moment and in no 
case later than eighteen months from the closing of the session of the 
Conference, bring the recommendation or draft convention before the 
authority or authorities within whose competence the matter lies, for the 
enactment of legislation or other action. 

(6) In the case of a recommendation, the Members will inform the 
Secretary-General of the action taken. 

(7) In the case of a draft convention, the Member will, if it obtains 
the consent of the authority or authorities within whose competence the 
matter lies, communicate the formal ratification of the convention to 
the Secretary-General and will take such action as may be necessary to 
make effective the provisions of such convention. 

(8) If on a recommendation no legislative or other action is taken 
to make a recommendation effective, or if the draft convention fails to 
obtain the consent of the authority or authorities within whose com- 
petence the matter lies, no further obligation shall rest upon the Member. 

(9) In the case of a federal State, the power of which to enter into 
conventions on labour matters is subject to limitations, it shall be in the 
discretion of that Government to treat a draft convention to which 
such limitations apply as a recommendation only, and the provisions 
of this Article with respect to recommendations shall apply in such 
case.° 

One of the most important innovations introduced by Part XIII of the 
Treaty of Versailles is the obligation imposed without exception on all govern- 
ments to submit draft conventions to the competent authority, 2.e., the 
authority which is competent to enact or amend national legislation with a 
view to bringing it into conformity with the draft convention in question. In 
accordance with the above provisions, three draft conventions were adopted 
by general conferences of the International Labor Organization as follows: 
(1) The Convention Limiting the Hours of Work in Industrial Undertakings 
to Eight in the Day and Forty-Eight in the Week (adopted as a draft conven- 
tion by the International Labor Conference at its first session on November 
28, 1919); (2) the Convention Concerning the Application of the Weekly 
Rest in Industrial Undertakings (adopted at the third session on Novem- 
ber 17, 1921); and (3) the Convention Concerning the Creation of Mini- 
mum-Wage-Fixing Machinery (adopted at the eleventh session, June 16, 
1928). 


5 Art. 405, par. 5-9. 
®*R. Teltsik, ‘‘The Ratification of International Labour Conventions,’’ International 
Labour Review, Vol. 18, 1928, pp. 718, 722. 
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PROCEDURE OF RATIFICATION BY CANADA 


From the very inception of the International Labor Organization there were 
uncertainties in Canada as to the proper authority or authorities before whom 
the draft conventions should be brought in order to secure the enactment of 
legislation or other action necessary to give effect to the conventions. An 
Order in Council of November 6, 1920, embodies the opinion of the Canadian 
Minister of Justice on the question whether the 1919 draft convention limiting 
the hours of work in industrial undertakings came within the legislative 
competence of the Dominion Parliament or of the several provincial legisla- 
tures. The Minister of Justice reported that this draft convention required 
legislation “which is competent to Parliament in so far as Dominion works 
and undertakings are affected, but which the provincial legislatures have 
otherwise the power to enact and apply generally and comprehensively.” 7 
In 1922 and 1923 there were Dominion-Provincial conferences to which the 
draft conventions were submitted, and it was agreed by all the delegates that 
these were matters for provincial action.’ In 1924 the matter was referred to 
a select committee on industrial and international relations for examination 
and report. This committee reported to the House that in spite of the Order 
in Council of November 6, 1920, the subject was of such importance that it 
should be submitted to the Supreme Court of Canada by way of a reference. 
This procedure was followed, and in 1925 the Supreme Court, in answer to 
questions referred to it by the Governor-General, gave an advisory opinion ® 
that the matter was within provincial authority.1° The Provinces declared 
that the draft convention of 1919 did not offer sufficient flexibility for them to 
approve of its adoption. Under these circumstances nothing further could be 
done—so long as the opinion of the Supreme Court in 1925 was accepted—and 
no further steps were taken until 1935. 

In February, March, and April, 1935, resolutions were adopted by the 
Senate and House of Commons of Canada approving the Weekly Rest Con- 
vention, 14 the Minimum Wage-Fixing-Machinery Convention,!? and the 


TP. C. 2722, Nov. 6, 1920. 

* For a review of these conferences see the speech of Ernest Lapointe in the Canadian 
House of Commons, Feb. 8, 1935, Debates, 1935, Vol. I, pp. 647-648. 

* Which in law has the force of a judgment. 

10 Tn the Matter of Legislative Jurisdiction over Hours of Labour, 1925 S. C. R. 505. 

1 The resolution approving the Weekly Rest Convention, 1921, was passed by the House 
of Commons Feb. 8, 1935, and by the Senate on Feb. 19, 1935. The resolution states: “That 
it is expedient that Parliament do approve of the convention concerning the application of 
the weekly rest in industrial undertakings adopted as a draft convention by the general con- 
ference of the International Labour Organisation of the League of Nations at its third session 
in Geneva on the 17th day of November, 1921, reading as follows:” (The resolution then sets 
forth the terms of the convention). See Canada, Journals of the House of Commons, 1935, 
pp. 101, 104; Journals of the Senate, 1935, pp. 53-56. The resolutions with respect to the 
other two conventions are similar in form. 

® Resolution passed by the House of Commons March 15, 1935, and by the Senate on 
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Hours of Work Convention.'* Orders in Council were then adopted by 
which the Canadian Privy Council, upon the recommendations of the Secre- 
tary of State for External Affairs and with the concurrence of the Minister of 
Labor, advised that the conventions be confirmed and approved and that 
formal communication thereof be made to the Secretary-General of the League 
of Nations.‘ The ratifications as thus approved by Orders of the Governor- 
General in Council were immediately recorded ° in instruments of ratification 
executed by the Secretary of State for External Affairs. The instrument of 
ratification of the Convention Concerning the Application of the Weekly 
Rest is typical of the others and may, therefore, be presented here for pur- 
poses of illustration. The instrument of ratification is as follows: '® 

Wuereas on the 3lst day of January, 1922, the Secretary-General of the League of 
Nations communicated to His Majesty’s Government in Canada a certified copy of a 
Convention concerning the application of the weekly rest in industrial undertakings which 
had been adopted as a Draft Convention by the General Conference of the International 
Labour Organisation at its Third Session in Geneva on the 17th day of November, 1921: 

His Majesty’s Government in Canada having considered the aforesaid Convention, 
hereby confirm and ratify the same and undertake satisfactorily to perform and carry 
out the stipulations therein contained. In witness whereof this Instrument of Ratifica- 
tion is signed and sealed by the Secretary of State for External Affairs for Canada. 

(Signed) R. B. BENNETT, 

(Seal) Secretary of State for External Affairs. 
Ottawa, lst March, 1935. 


The Secretary of State for External Affairs dispatched the instruments of 
ratification, in the above form, to the Canadian Advisory Officer accredited 
to the League of Nations,!7 instructing him to deposit the instruments with 
the Secretary-General of the League. The Advisory Officer, following these 
instructions, presented himself at the Secretariat of the League of Nations to 
proceed to the deposit of the above instruments of ratification. These instru- 
ments, “having been found, after examination, to be in good and due form,” 
were deposited with the Secretariat. The Acting Legal Adviser of the Secre- 
tariat in each case drew up a procés verbal accordingly,!® and texts of the 


April 2, 1935. Journals of the House of Commons, 1935, pp. 234-236; Journals of the 
Senate, 1935, pp. 136-138, 143-146. 

3 Resolution passed by the House of Commons Feb. 8, 1935, and by the Senate on Feb. 
20, 1935. Journals of the House of Commons, 1935, pp. 104, 110; Journals of the Senate, 
1935, pp. 56-62, 66-73. 

4 The Orders of the Governor-General in Council approving the Weekly Rest Convention 
and the Hours of Work Convention were adopted March 1, 1935, P. C. 543 and 544. The 
Order in Council approving the Minimum Wage Convention was adopted April 12, 1935, 
P. C. 934. 

4% On the same dates, March 1 and April 12, as the respective Orders in Council were 
adopted. 

#6 International Labor Office, Official Bulletin, April 30, 1935, pp. 23-24; July 15, 1935, 
pp. 48-49. 17 Dr. Walter A. Riddell. 

18 The Hours of Work and Weekly Rest Conventions were deposited March 21, 1935, and 
the Minimum-Wage-Fixing Machinery Convention was deposited April 25, 1935. See 
League of Nations Official Journal, April, 1935, p. 502, and July, 1935, p. 899. 
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ratification were, following the usual procedure, communicated by the Secre- 
tary-General of the League to the International Labor Office for publication 
in its Official Bulletin. 

The above international labor conventions and the procedure connected 
therewith provide interesting illustrations of the present-day treaty practice 
of the British Dominions. International labor conventions are not signed at 
the time of their adoption by the International Labor Conferences. Yet they 
are “ratified” at a later date. The Constitution of the International Labor 
Organization does not require that draft conventions be ratified in any special 
form. Each member of the Organization may choose the form of ratification 
which it prefers. A majority of the members effect ratification by heads-of- 
states instruments. This form is not necessary, however, and a substantial 
number of members of the Organization, including members of the British 
Commonwealth, ratify the conventions by less formal procedures.’® In 
Canada, as illustrated above, ratification is effected by an instrument executed 
by the Secretary of State for External Affairs. International labor conven- 
tions, then, are illustrative of that form of agreements between governments 
in which His Majesty does not formally appear as a party and in respect of 
which there has been no royal intervention whatsoever either in the conclusion 
or in the ratification.?° 

Following the recommendations of the 1926 Imperial Conference,*? it is now 
the practice of all the Dominions to conclude with foreign countries agree- 
ments in this form—agreements between governments. The same practice is 
followed with regard to the ratification of such agreements. There is no 
royal intervention and His Majesty does not appear in the instrument of 
ratification. International labor conventions are invariably treated in this 
manner and, following the procedure outlined at length above, are ratified by 
the government of the particular Dominion concerned. It is not “His Majesty 
in respect of Canada” but rather “His Majesty’s Government in Canada” 
which confirms and ratifies international labor conventions and undertakes 
to carry out the stipulations contained in these conventions. This procedure 
is not at all unusual today because the Dominions now regularly negotiate and 
ratify agreements between governments entirely without any intervention by 
British ministers or even by the King himself. Here, at any rate, all sem- 
blance of diplomatic unity of the Commonwealth has thus disappeared. 

A further observation should, perhaps, be made with regard to the nature of 
international labor conventions. As noted above, draft conventions adopted 
at an International Labor Conference are not signed by representatives at the 
conference. For this reason it is often pointed out that “ratification” is not, 


1* C. Wilfred Jenks, ‘The Present Status of the Bennett Ratifications,” The Canadian Bar 
Review, Vol. XV, No. 6, special Constitutional number, June, 1937, p. 466. 

20 N. A. M. MacKenzie observes that His Majesty, through the Governor-General as His 
representative, would seem to participate even in governmental agreements made by the 
Dominions. J/bid., p. 449. 

*1 Imperial Conference, 1926, Summary of Proceedings, Cmd. 2768, 1926, p. 20. 
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according to traditional usage, an appropriate term to use in connection with 
international labor conventions. ‘Accession to” or “consent to’, it is sug- 
gested, would be more appropriate. However, the Constitution of the Inter- 
national Labor Organization provides for “formal ratification” of the draft 
conventions, and they are also, by their own terms, made specifically subject 
to “ratification.” The system by which international labor conventions come 
into existence and enter into force is itself unique. ‘The above departure from 
traditional usage of the term “ratification” is, therefore, no more an innova- 
tion than the system in connection with which it is used. The practice of 
“ratifying” international labor conventions, moreover, is now well established. 


QUESTIONS OF LEGISLATIVE COMPETENCE 


In order to carry out the obligations assumed by ratification of the above 
conventions, the Dominion Parliament proceeded (without the assent or 
codperation of Provincial legislatures) to enact certain measures which in sub- 
stance gave effect to the conventions. The Weekly Rest in Industrial Under- 
takings Act ?? received royal assent April 4, 1935, to come into force three 
months after assent. The Limitation of Hours of Work Act ** received assent 
July 5, 1935, to come into force three months later. The Minimum Wages 
Act *4 received assent July 28, 1935. Certain sections of the Act giving effect 
to the convention were to come into force when proclaimed by the Governor- 
General in Council. The operative clauses of all three Acts are preceded by 
preambles which recite that the purpose of the statutes is to discharge the 
obligations assumed by Canada under the Treaty of Versailles and under the 
conventions relating to the respective subjects covered by the statutes. Since 
these preambles are practically identical in form, that of the Weekly Rest in 
Industrial Undertakings Act may be quoted as typical of the form adopted: 


Whereas the Dominion of Canada is a signatory, as Part of the Brit- 
ish Empire, to the Treaty of Peace made between the Allied and As- 
sociated Powers and Germany, signed at Versailles, on the 28th day of 
June, 1919; and whereas the said Treaty of Peace was confirmed by the 
Treaty of Peace Act 1919; and whereas by Article 23 of the said Treaty 
the signatories thereto each agreed that they would endeavour to secure 
and maintain fair and humane conditions of labour for men, women and 
children, both in their own countries and in all countries to which their 
commercial and industrial relations extend, and by Article 427 of the 
said Treaty it was declared that the well-being, physical, moral and in- 
tellectual, of industrial wage-earners is of supreme importance; and 
whereas a Draft Convention respecting the application of the weekly 
rest in industrial undertakings was agreed upon at a General Confer- 
ence of the International Labour Organisation of the League of Nations, 
in accordance with the relevant Articles of the said Treaty, which said 
Convention has been ratified by Canada; and whereas it is advisable to 
enact the necessary legislation to enable Canada to discharge the ob- 
ligations assumed under the provisions of the said Treaty and the said 


#2 Statutes of Canada, 25-26 Geo. 5, 1935, c. 14. 23 Thid., c. 63. 4 Thid., c. 44. 
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Convention, and to provide for the application of the weekly rest in 
industrial undertakings, in accordance with the general provisions of 
the said Convention, and to assist in the maintenance on equitable terms 
of interprovincial and international trade: Therefore His Majesty, by 
and with the advice and consent of the Senate and House of Commons of 
Canada, enacts as follows: . . 


When the House of Commons and Senate had before them the resolutions 
for ratifying the conventions and the measures for giving effect to them, the 
jurisdiction of Parliament to deal with these matters was seriously questioned. 
Long and, at times, heated debate occurred on this point, with Mr. Lapointe 
leading the opposition.25 Prime Minister Bennett, however, who moved the 
expediency of Parliamentary approval and who led the debate on behalf of 
the Government, declared that there was “no question at all” as to the jurisdic- 
tion of Parliament.2® Nevertheless, the Minister of Justice on October 31, 
1935, submitted to the Privy Council of Canada a report in which he observed 
that doubts existed as to the jurisdiction of the Canadian Parliament to enact 
the Weekly Rest, Minimum Wages, and Limitation of Hours Acts and that it 
was expedient to refer these questions to the Supreme Court of Canada for 
judicial determination. Following this recommendation by the Minister of 
Justice, the Governor-General in Council exercised the powers conferred in the 
Supreme Court Act *7 and referred to the Supreme Court the question: “Are 
The Weekly Rest in Industrial Undertakings Act, The Minimum Wages Act, 
and The Limitation of Hours of Work Act, or any of the provisions thereof 
and in what particular or particulars or to what extent, ultra vires of the 
Parliament of Canada?” The Supreme Court was evenly divided on the 
question, three of its members answering in the negative and three in the 
affirmative. Appeal was, therefore, taken by special leave to the Judicial 
Committee of the Privy Council, and an opinion was rendered January 28, 
1937, declaring the above three Acts ultra vires of the Parliament of Canada. 

In order to understand clearly the Provincial and Dominion contentions, 
and also the judgments of the Supreme Court and of the Judicial Committee, 
it is necessary to recall certain provisions of the Canadian Constitution rela- 


** Canada, House of Commons, Debates, 1935, Vol. I, pp. 635-655. 

Tbid., p. 635. 

27 Revised Statutes of Canada, 1927, c. 35. Sec. 55 of this Act empowers the Governor in 
Council to refer to the Supreme Court for hearing and consideration certain enumerated 
questions of law or fact touching, among other things, ‘‘the powers of the Parliament of 
Canada, or of the legislatures of the Provinces, or of the respective governments thereof, 
whether or not the particular power in question has been or is proposed to be exercised.” It 
is further provided that the Court shall certify to the Governor in Council, for his informa- 
tion, its opinion upon each question thus submitted and its reasons for the answers given. 
This opinion ‘‘shall be pronounced in like manner as in the case of a judgment upon an appeal 
to the Court; and any judge who differs from the opinion of the majority shall in a like man- 
ner certify his opinion and his reasons. . . . The opinion of the Court upon any such refer- 
ence, although advisory only, shall, for all purposes of appeal to His Majesty in Council, be 
treated as a final judgment of the said Court between parties.” 
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tive to the power of the Dominion to give effect to treaties binding on Canada, 
and also provisions concerning the distribution of powers between Dominion 
and Provincial authorities. Section 92 of the British North America Act, 
1867,78 assigns to the Provincial legislatures exclusive authority to make laws 
in relation to certain enumerated classes of subjects, which include: “13. 
Property and civil rights of the Province,” and “16. Generally all matters of 
a merely local or private nature in the Province.” Section 91 of the British 
North America Act gives to the Dominion Parliament authority to make laws 
“for the peace, order, and good government” of Canada in relation to “all 
matters not coming within the classes of subjects by this Act assigned exclu- 
sively to the Legislatures of the Provinces.” *® This section also enumerates 
certain classes of subjects which are not deemed to be matters of a local or 
private nature, and which are, therefore, assigned exclusively to the Dominion 
Parliament. The matters assigned by these two sections exclusively to the 
Dominion Parliament include telegraphs and trade and commerce, etc. The 
only provision in the British North America Act relative to treaties is found 
in Section 132, which states: 


The Parliament and Government of Canada shall have all powers 
necessary or proper for performing the obligations of Canada or of any 
Province thereof, as a part of the British Empire, towards Foreign Coun- 
tries, arising under Treaties between the Empire and such Foreign 
Countries. 


The controversy concerning the competence of the Dominion Parliament to 
give effect to international labor conventions—a controversy which has now 
lasted more than fifteen years and, judging from recent outbursts in the 
Canadian Parliament, is not yet settled definitively—centers about these 
three sections of the Constitution. Throughout the controversy, Section 132 
has been relied on by the supporters of the Dominion authority, while the 
Provinces contend that it does not confer the wide authority claimed. Ex- 
Prime Minister Bennett has expressed the former view in its most extreme 
form. He asserts that it is the treaty obligation alone which, under Section 
132, creates the jurisdiction of the Dominion Parliament; if the Dominion 
accepts a treaty responsibility in the exercise of a discretion, “then the power 
is conferred by that Section 132. Itis so simple.” °° If the question be con- 
sidered in the light of the historical development of Canadian treaty-making 
power, Mr. Bennett’s argument is a strong one. Section 132, when enacted 


28 An Act for the Union of Canada, Nova Scotia and New Brunswick, and the Government 
thereof; and for purposes connected therewith. Cited as the British North America Act, 
1867, 30-31 Vict. 1867, c. 3. 

29 This section is comparable to the Tenth Amendment of the United States Constitution. 
In this case, however, the residual powers are assigned to the central government, while the 
United States Constitution leaves all powers not delegated to the Federal Government and 
not prohibited to the States within the competence of the States. 

30 Canada, House of Commons Debates, 1935, Vol. I, p. 655. 
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in 1867, was not intended to give the Canadian Government power to make 
treaties on all subjects nor, as a matter of fact, upon any subjects. The self- 
governing colonies were ordinarily included automatically in all British 
treaties, commercial and otherwise, or a treaty relating to a particular colony 
was made by the Imperial authorities in London. It was for the purpose of 
giving the necessary legislative effect to such treaties in Canada that Section 
132 was adopted. The fact that, by constitutional development of the British 
Empire, treaty-making power in respect of Canada has been transferred from 
the Imperial Government to the Dominion Government should not, it is 
argued, alter the meaning of Section 132. The existence of a binding treaty 
obligation should still create the power of legislation. Why, it is asked, 
should the power given to the Dominion Parliament to implement an Imperial 
treaty be denied to the Dominion in the case of her own treaties? * 

From the Provincial point of view, however, the obligations which Canada 
assumed under the labor conventions did not arise under treaties between the 
British Empire and foreign countries; these obligations are not binding on 
Canada “‘as a part of the British Empire”; and Section 132, therefore, does 
not apply. It is interesting to observe the effect which this argument had 
upon the form in which the Weekly Rest, Hours of Labor, and Minimum 
Wages Acts were drafted. A careful attempt is made in the preambles of 
the Acts to show that the obligations to which legislative effect is being 
given arose from a treaty between the Empire and foreign countries and are 
binding on Canada as a part of the British Empire. The emphasis on this 
point appears in the following language, common to all the preambles: 


Whereas, the Dominion of Canada is a signatory, as a Part of the 
British Empire, to the Treaty of Peace made between the Allied and 
Associated Powers and Germany . . . ; and whereas by Article 23 of 
the said Treaty the signatories thereto each agreed that they would en- 
deavour to secure and maintain fair and humane conditions of la- 
bour . . . ; and whereas a Draft Convention . . . was agreed upon at a 
General Conference of the International Labour Conference of the 
League of Nations, in accordance with the relevant articles of the said 
Treaty . .. ; and whereas it is advisable to enact the necessary legisla- 
tion to enable Canada to discharge the obligations assumed under the 
provisions of the said Treaty and the said Convention. . . . 


Despite this very obvious attempt to bring the above labor legislation within 
the scope of Section 132, the Judicial Committee (and all the members of the 
Supreme Court as well) rejected the contention based on this section. The 
Judicial Committee declared: *? 


The obligations are not obligations of Canada as a part of the British 
Empire, but of Canada by virtue of her new status as an international 
person, and do not arise under a treaty between the British Empire and 
foreign countries. This was clearly established by the decision in the 


*t See Historicus, ‘The Privy Council and Canada,” The Fortnightly, April, 1937, pp. 
472-473. 32 1937 A. C. 326, at 349-350. 
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Radio case ({1932] A. C. 304), and their Lordships do not think that the 
proposition admits of any doubt. It is unnecessary, therefore, to dwell 
upon the distinction between legislative powers given to the Dominion 
to perform obligations imposed upon Canada as a part of the Empire 
by an imperial executive responsible to and controlled by the Imperial 
Parliament, and the legislative power of the Dominion to perform ob- 
ligations created by the Dominion executive responsible to and con- 
trolled by the Dominion Parliament. While it is true, as was pointed 
out in the Radio case [supra], that it was not contemplated in 1867 that 
the Dominion would possess treaty-making powers, it is impossible to 
strain the section so as to cover the uncontemplated event. .. . 

It was this passage of the judgment, particularly the reference to treaties 
negotiated by an “Imperial Executive”, which on April 5, 1937, drew fire from 
the Canadian Parliament. This bitter attack was led by Mr. Cahan, Secre- 
tary of State in the late Conservative Ministry of Mr. Bennett, which was 
responsible for enactment of the legislation. It was maintained that in 
respect of treaties between His Majesty and foreign states there is no “Im- 
perial Executive” known to any law of the Commonwealth.* Mr. Cahan 
charges that the Judicial Committee has indulged in “persistent perversions” 
of the Constitution, that it has forsaken the judicial arena, and has sought to 
enunciate principles of high political policy. If the Committee is unaware of 
constitutional developments since the war, he suggests, then it “‘should be so 
informed forthwith in no uncertain terms,” because such “perversions” as in 
the recent case can only “hasten and ensure” the dissolution of the present 
British Empire.*4 

The further view, noted above in the preambles and pressed also in the 
arguments, that the Canadian obligations to enact the labor legislation arose 
ultimately under the Treaty of Versailles—which is without question a treaty 
between the British Empire and foreign countries—was likewise rejected by 
the Judicial Committee. There arose no obligation to legislate on any of the 
matters in question “until the Canadian executive, left with an unfettered 
discretion of their own volition, acceded to the convention, a novus actus not 
determined by the treaty.” The obligation to enact legislation, then, in the 
opinion of the Judicial Committee, arose under the international labor con- 
ventions alone; these conventions were not, within the meaning of Section 132, 
treaties between the Empire and foreign countries; and the obligations as- 
sumed under the conventions are not binding on Canada as a part of the 
British Empire. For these reasons legislative competence is not to be found 
in Section 132. 

With Section 132 thus eliminated, the validity of the legislation could 
depend only on Sections 91 and 92 which, as mentioned above, arrange the 
distribution of legislative powers between the Dominion and the Provinces. 
It was argued for the Dominion that the legislation could be justified under 


** Canada, House of Commons, Debates, April 5, 1937, Vol. 73, pp. 2773-2798. 
4 Ibid., pp. 2777-2778. 
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the general, or residuary, powers given to the Dominion Parliament, by Sec- 
tion 91, to make laws “for the peace, order, and good government” of Canada 
in relation to all matters not assigned exclusively to the Provinces. It had 
finally to be admitted, however, even by Chief Justice Duff, of the Supreme 
Court of Canada, who maintained the validity of the labor legislation, that 
normally this legislation came within the classes of subjects which, by Section 
92, are assigned exclusively to the legislatures of the Provinces, t.e., property 
and civil rights.*® 

The constitutional validity of the labor legislation was sought to be estab- 
lished also on the ground that the matters dealt with had attained such im- 
portance as to “affect the body politic,” that they have ceased to be merely 
local or provincial and have become “matters of national concern.” The 
Judicial Committee considered this point as finally settled, however, by the 
cases cited, and on the constitutional principles declared by Chief Justice Duff 
in the Natural Products Marketing Case decided June 17, 1936.3° Lord 
Watson’s opinion in 1896 on the power of the Dominion to enact the Canadian 
Temperance Act is cited as authoritative on the point. He declared: 


If it were once conceded that the Parliament of Canada has authority 
to make laws applicable to the whole Dominion, in relation to matters 
which in each province are substantially of local or private interest, 
upon the assumption that these matters also concern the peace, order, and 
good government of the Dominion, there is hardly a subject enumerated 
in section 92 upon which it might not legislate, to the exclusion of the 
provincial legislatures.3* 


Lord Watson recognized, however, that certain matters originally local and 
Provincial might attain such dimensions as to affect the whole body politic 
and to be matters of national concern in such sense as to remove them from 
the scope of Section 92 and to place them within the legislative jurisdiction of 
the Parliament of Canada. Yet great caution, he warned, must be exercised 
in distinguishing that which is Provincial and that which has become national 
in the above sense. Viscount Haldane, following this rule in 1922 and again 
in 1925, likewise admitted that “In special circumstances, such as those of a 
great war,” 58 or “an epidemic of pestilence,” or “some extraordinary peril to 
the national life of Canada,” ®° matters normally local might conceivably 
become of such paramount importance as to place them outside Section 92 
and, therefore, within the jurisdiction of the Dominion Parliament. These 
opinions were cited by Lord Atkin in the recent case *° to show how far the 


1936 S. C. R. 461, at 472-473. 

* The Privy Council, Record of Proceedings, Appeal No. 103 of 1936, p. 65 ff. In this 
case Chief Justice Duff was not considering legislation to fulfill treaties. 

71896 A. C. 348, at 361. 

*® The Board of Commerce Act, 1919, and the Combines and Fair Prices Act, 1919, [1922] 
1 A. C. 191, at 197. 

*® Toronto Electric Commissioners v. Snider, 1925 A. C. 396, at 412. 

401937 A. C. 326. 
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circumstances under consideration were removed from the conditions which, 
according to the above standards, are necessary in order to override the normal 
distribution of legislative authority. The question which had to be faced, 
therefore, was whether the conclusion of conventions with foreign countries 
operates to exclude the subject-matter of the conventions from Section 92, 
when such subject-matter prior to the conventions admittedly came within 
those classes of subjects assigned exclusively to the Provinces. 


COMPARISON WITH MISSOURI UV. HOLLAND 


The judgment of the Judicial Committee on this question is analogous in 
several respects to the decision rendered by the United States Supreme Court 
in Missouri v. Holland,*! 1920, although precisely opposite conclusions were 
reached in the two cases. The case of Missouri v. Holland arose out of the 
attempts by Congress to regulate the killing of certain migratory birds in the 
United States. In 1913 Congress passed an Act authorizing the Department 
of Agriculture to make certain regulations in this respect. This Act was held 
unconstitutional by the lower courts in four separate instances, though the 
Supreme Court never passed upon the validity of the measure. Following 
these unfavorable decisions, a Convention for the Protection of Migratory 
Birds was concluded between the United States and Great Britain in 1916." 
An Act of July 3, 1918,‘ was passed by Congress to give effect to the conven- 
tion. This Act of Congress prohibiting killing, capturing or selling of any 
migratory birds included within the terms of the convention. The Act also 
authorized the Secretary of Agriculture to execute the law and to make the 
necessary regulations. The State of Missouri brought suit against Holland, 
a game warden of the United States, to prevent enforcement of the Migratory 
Bird Treaty Act and the regulations of the Secretary of Agriculture in pur- 
suance of that Act. Missouri objected that the Federal law was unconstitu- 
tional in that it dealt with a matter falling within the scope of the Tenth 
Amendment to the Constitution, which expressly reserved to the States all 
powers not delegated to the Federal Government nor prohibited to the States. 
The Supreme Court rejected this contention and held that the rights of the 
several States of the United States were not unconstitutionally infringed by 
the Migratory Bird Convention and the Act of Congress giving effect to the 


41 252 U.S. 416. The two cases must not be regarded as completely analogous, because of 
the special position given to treaties by the United States Constitution. All treaties made 
“under the authority of the United States” are declared to be “the supreme Law of the 
Land.” 

“U.S. Treaty Series, No. 628, 1922. The convention was signed at Washington Aug. 
16, 1916; it was ratified by the President Sept. 1, 1916, and by Great Britain Oct. 20, 1916. 
Ratifications were exchanged at Washington Dec. 7, 1916, and the convention was pro- 
claimed Dec. 8, 1916. United Kingdom Treaty Series, 1917, No. 7, Cd. 8476. His 
Majesty the King is the high contracting party on one side and the United States of 
America is the high contracting party on the other side. 

“ 40 Stat. at L. 755; Comp. Stat., Sec. 8837a. 
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Convention. Mr. Justice Holmes, in delivering the opinion of the court, sum- 
marized the principal argument against the Act as follows: 


It is said that a treaty cannot be valid if it infringes the Constitution, 
that there are limits, therefore, to the treaty-making power, and that one 
such limit is that what an act of Congress could not do unaided, in 
derogation of the powers reserved to the States, a treaty cannot do. 


In rejecting this argument, Mr. Justice Holmes declared: 


Acts of Congress are the supreme law of the land only when made in 
pursuance of the Constitution, while treaties are declared to be so when 
made under the authority of the United States. It is open to question 
whether the authority of the United States means more than the formal 
acts prescribed to make the convention. We do not mean to imply that 
there are no qualifications to the treaty-making power; but they must be 
ascertained in a different way. It is obvious that there may be matters 
of the sharpest exigency for the national well being that an act of Con- 
gress could not deal with but that a treaty followed by such an act could, 
and it is not lightly to be assumed that, in matters requiring national 
action, “a power which must belong to and somewhere reside in every 
civilized government” is not to be found. . . . When we are dealing with 
words that also are a constituent act, like the Constitution of the United 
States, we must realize that they have called into life a being the devel- 
opment of which could not have been foreseen completely by the most 
gifted of its begetters. It was enough for them to realize or to hope 
that they had created an organism; it has taken a century and has cost 
their successors much sweat and blood to prove that they created a na- 
tion. The case before us must be considered in the light of our whole 
experience and not merely in that of what was said a hundred years ago. 
The treaty in question does not contravene any prohibitory words to be 
found in the Constitution. The only question is whether it is forbidden 
by some invisible radiation from the general terms of the Tenth Amend- 
ment. We must consider what this country has become in deciding what 
that Amendment has reserved.** 


The above reasoning of Mr. Justice Holmes presents a sharp contrast with 
that of Lord Atkin upon a somewhat similar set of circumstances. The 
Canadian labor legislation, unaided, was generally agreed to be in derogation 
of the powers left exclusively to the Provinces, just as the Migratory Bird Act, 
unaided, was agreed to be in derogation of the powers left exclusively to the 
several States. Likewise, corresponding to the issue in the American case, 
the question before the Judicial Committee was whether or not such acts, 
otherwise void, are validated by the fact that they purport to give legislative 
effect to an agreement between Canada and foreign countries. Upon this 
issue Chief Justice Duff, with the concurrence of two of his colleagues,** took 
the point of view, similar in some respects to that of Justice Holmes, that: 

The exclusive authority of the Dominion to give the force of law to an 
international agreement is not affected by the circumstances alone that, 


“ Missouri v. Holland, 252 U. S. 432-434; this Journat, Vol. 14 (1920), p. 459. 
Justices Davis and Kerwin. 
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in the absence of such agreement, the exclusive legislative authority of 
the provinces would extend to the subject matter of it.*¢ 


The Judicial Committee and three members of the Canadian Supreme Court*? 
held otherwise. The Judicial Committee declared:*8 


It would be remarkable that while the Dominion could not initiate leg- 
islation however desirable which affected civil rights in the Provinces, 
yet its Government not responsible to the Provinces nor controlled by 
Provincial Parliaments need only agree with a foreign country to enact 
such legislation: and its Parliament could be forthwith clothed with 
authority to affect Provincial rights to the full extent of such agreement. 
Such a result would appear to undermine the constitutional safeguards 
of Provincial constitutional autonomy. . . . In other words, the Domin- 
ion cannot merely by making promises to foreign countries clothe itself 
with legislative authority inconsistent with the constitution which gave 
it birth. 

This conclusion of the Judicial Committee shows a conspicuous absence of any 
tendency on the part of their Lordships to consider conventions and legislative 
acts giving effect to them “in the light of our whole experience” or to consider 
“what this country has become’’—as Justice Holmes had done in the American 
case in 1920. The Judicial Committee considered, instead, merely what was 
said in the Canadian Constitution seventy years ago. In following the 
language of 1867 the Judicial Committee, some have argued, departs entirely 
from the intention of the framers of the Canadian Constitution. The framers 
of the Canadian Constitution deliberately planned to avoid the source of 
weakness which was showing itself so tragically in the Union to the south. 
For this reason residuary powers were left with the Dominion Government 
rather than the Provinces.*® The framers of the Constitution, it is claimed, 
would not sanction the recent interpretations by the Judicial Committee. 
How far a tribunal may go in considering what the developments of the day 
have made desirable and in neglecting to consider what the fundamental law 
stipulates—without destroying the whole system of government under law— 
is certainly one of the most crucial questions of modern government.®® Funda- 
mental law cannot stand indefinitely against the tide of social changes. To 
attempt to keep it so is merely to invite the most serious of consequences. 
Obsolete constitutional or fundamental laws should be changed no less than 
ordinary statutory laws. The people both of Canada and of the United 


# 1936 S. C. R. 499; 1936 D. L. R. 699. 

47 Justices Rinfret, Cannon, and Crocket. 48 1937 A. C. 326, at 352. 

*® Attention is frequently called to the fact that while the United States began with a 
Constitution emphasizing States’ rights, the Supreme Court has shifted the emphasis de- 
cidedly in the opposite direction. The Canadian Constitution, which, on the other hand, 
was deliberately intended to form the basis of a strong national government, is now (as a 
result of judicial interpretation in the opposite direction) a bulwark of Provincial rights. 

8° Professor C. H. McIlwain, “Government by Law,” Foreign Affairs, Jan., 1936, p. 185; 
and “The Reconstruction of Liberalism,” tbid., Oct., 1937, pp. 173-174. 
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States today are demanding changes in their fundamental laws to meet de- 
velopments which could not be foreseen three-quarters of a century ago or a 
century and a half ago. There are, happily, a few persons left who believe 
that it is not the function of the judiciary to make these changes, who believe 
that American and English courts are not, and should not be, endowed with 
constituent powers, and who believe with Lord Bacon that the office of judges 
is “jus dicere and not jus dare.” If this opinion were more widely accepted, 
fewer aspersions would be cast upon the honesty or competence of judicial 
bodies and less pressure would be brought upon them to give more “liberal” 
interpretations.®! If the opposite view is taken and if the Dominion Govern- 
ment may, by entering into agreements with foreign Powers, invade the sphere 
reserved for the Provincial authorities, then where is the line to be drawn? 
Is there any limit whatsoever to what may be done in the name of the treaty 
power? Mr. Justice Holmes would not say that there are no limits. He gave 
no formula, however, by which we may determine where those limits should 
be drawn. There may be, according to Mr. Justice Holmes, “matters of the 
sharpest exigency for the national well being” with which an Act of Congress 
could not deal but with which a treaty, followed by such an Act, could deal. 
Is this to be our test: If a matter is of the “sharpest exigency for the national 
well being,” then it cannot be considered to fall within the powers reserved to 
the States or to the Provinces in Canada? If this is the best test which can 


5! Dr. O. D. Skelton has said: ‘Courts may modify, they cannot replace. They can revise 
earlier interpretations, as new arguments, new points of view are presented, they can shift 
the dividing line in marginal cases; but there are barriers they cannot pass, definite assign- 
ments of power they cannot reallocate. They can give a broadening construction of existing 
powers, but they cannot assign to one authority powers explicitly granted to another, or 
modify the provisions of the B. N. A. Act regarding the organization of the executive and 
legislative branches of the Dominion.’’ House of Commons (Canada), Report of Special 
Committee on B. N. A. Act, Ottawa, 1935, p. 24. Quoting this statement with approval, 
W. P. M. Kennedy adds: ‘“Those are wise words and it is time that they were heeded. It 
is not the function of the courts to change a statute so as to bring it into line with modern 
demands; and too many Canadians have been deceived in argument and frustrated in hope 
because—wilfully or ignorantly—they looked on the Judicial Committee as though it pos- 
sessed constituent powers—the stream of omnipotence flowing from the ‘footsteps of the 
throne!’ . . . Such a process {amendment}, however, is not for our courts and we have no 
right whatever to expect them to turn a mid-nineteenth century statute into an instrument 
of modern government.”” The Canadian Bar Review, Vol. XV, No. 6, special Constitutional 
number, June, 1937, p. 398. Commenting upon the position in which the Dominion of 
Canada finds itself as a result of the recent opinions of the Judicial Committee of the Privy 
Council, Professor A. Berriedale Keith says: “It is natural that, when circumstances arise 
which obviously are very difficult, if not impossible, to deal with under the terms of a consti- 
tution on the basis of the traditional interpretation, there should be a strong feeling that it is 
the duty of the courts to adapt the interpretation to accord with the new circumstances. 
. . . Prima facie it would seem that some alteration (in the B. N. A. Act) is requisite to meet 
the emergence of new conditions which could not be conceived by the framers of the consti- 
tution, but that is a work for the statesmen and the people of the Dominion, and not for any 
court.” Jbid., pp. 428, 435. 
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be found, this does not answer the question: Where shall the limits of treaty 
power be drawn in its invasion of Provincial powers? 

The matter needs clarification. If the Dominion Government is to fulfill 
its treaty obligations and if it is to have authority to adopt social legislation 
on a national seale—admittedly the only satisfactory method of dealing with 
these pressing problems—then it must be given authority which is now denied 
to the Dominion Parliament by the Judicial Committee. The adoption of an 
amendment to the British North America Acts would appear to be much pref- 
erable to any attempted dictation to the Judicial Committee or the Supreme 
Court of Canada. At the same time, if the powers of the Provinces are to be 
safeguarded, such amendment, in order to have the slightest chance of adop- 
tion, must set up some formula for determining the limits to which the Domin- 
ion may go in this direction. A suggestion made by C. Wilfred Jenks in this 
regard is worth noting here. The normal distribution of legislative power 
designed for municipal purposes, he argues, “should be qualified for the pur- 
pose of making possible effective participation in international affairs by the 
existence of a special power to implement properly assumed treaty commit- 
ments.” 5° The existence of multilateral conventions, such as the interna- 
tional labor conventions, he suggests, would be the best of evidence that the 
treaty commitments are “properly assumed” and not made merely for the 
purpose of invading Provincial rights. His argument on the desirability of 
thus enabling the Dominion Government to participate in the ever-growing 
number of subjects “proper” for international agreement is particularly 
strong.5> If Canada were drafting a new constitution, or amending the 
present one, the incorporation of such provisions might be admittedly desir- 
able. This fact, however, does not eliminate the question as to whether it is 
proper, under the existing Constitution, for the Dominion to assume such 
powers on its own authority and whether the Supreme Court of Canada and 
the Judicial Committee of the Privy Council—as judicial bodies—should 
sanction the assumption of such powers. 


AERIAL NAVIGATION AND RADIO CONVENTIONS 


The Canadian labor legislation of 1935 is not the first instance of the 
Dominion performing obligations under treaties by legislating in relation to 
matters otherwise within the domain of property and civil rights in the several 
Provinces. Two previous judgments of the Judicial Committee—the 
Aéronautics ** and Radio® cases of 1932—have been cited in particular as 


°C. Wilfred Jenks, Journal of Comparative Legislation and International Law, Vol. 
XVII, 1935, pp. 27-28. 

53 Some persons think it absurd that a matter which is of such general importance or inter- 
est as to become the subject of international agreement should still be regarded as a matter 
of a “private and local nature.” 

* In re Regulation and Control of Aéronautics in Canada, 1932 A. C. 54. 

8° Jn re Regulation and Control of Radio Communication in Canada, ibid., 304. 
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supporting this legislation. Analogous legislation of still earlier years may 
also be recalled. The Act of 1911,°* for example, which gave statutory effect 
to the International Waterways Treaty of 1909, deals with matters which, 
according to Chief Justice Duff, otherwise “would indisputably have come, at 
the date of the statute (1911), within the exclusive spheres of the provincial 
legislatures.” 57 

The Japanese Treaty Act of 1913 ** is cited to the same effect. This Act, 
in conformity with obligations under the Japanese Treaty, provides national 
or most-favored-nation treatment in certain respects for Japanese subjects 
residing in Canada. Notwithstanding the above treaty and statute, British 
Columbia in 1921 prohibited the employment of Chinese or Japanese in con- 
nection with government contracts. In two separate cases the Judicial Com- 
mittee held this legislation of British Columbia, as respects Chinese,®® to be a 
valid exercise of Provincial legislative authority in the management of the 
property of the Province, but as respects Japanese subjects, to be invalid 
because it conflicted with the Japanese Treaty Act. 

In the recent case, however, chief reliance was placed upon the Radio and 
Aéronautics precedents. In the latter case the Supreme Court had declared 
unanimously that the Parliament and Government did not have exclusive 
legislative and executive authority for performing the obligations of Canada 
under the Convention Relating to the Regulation of Aérial Navigation, 1919. 
The Judicial Committee reversed this decision and declared: 


Their Lordships . . . consider the governing section to be section 132, 
which gives to the Parliament and Government of Canada all powers 
necessary or proper for performing the obligations toward foreign coun- 
tries arising under treaties between the Empire and such foreign 
countries . . . it is not necessary for the Dominion to piece together its 
power under section 91 in an endeavour to render them co-extensive with 
its duty under the Convention when section 132 confers upon it full power 
to do all that is legislatively necessary for the purpose.™ 


In the Radio case the Judicial Committee, in affirming the decision of the 
Supreme Court of Canada ® and upholding Dominion regulation and control 
of radio communication, declared: 


This idea of Canada as a Dominion being bound by a convention 
equivalent to a treaty with foreign powers was quite unthought of in 
1867. It is the outcome of the gradual development of the position of 
Canada vis-a-vis to the mother country Great Britain, which is found 
in these later days expressed in the Statute of Westminster. It is not, 
therefore, to be expected that such a matter should be dealt with in ex- 


* Statutes of Canada, 1-2 Geo. 5, 1911, c. 28. §7 1936 S. C. R. 481. 

** Statutes of Canada, 3-4 Geo. 5, 1913, c. 27. 

** Brooks-Bidlake v. A. G. for B. C., 1923 A. C. 450. 

*° A. G. for B. C. v. A. G. for Canada, 1924 A. C. 203. 1 1930 S. C. R. 663. 

“1932 A. C. 54, at 74,77. The latter part of the above statement was declared by Lord 
Atkin in the recent case to be “clearly obiter.” ® 1931 S.C. R. 541. 
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plicit words in either section 91 or section 92. The only class of treaty 
which would bind Canada was thought of as a treaty by Great Britain, 
and that was provided for by section 132. Being, therefore, not men- 
tioned explicitly in either section 91 or section 92, such legislation falls 
within the general words at the opening of section 91 which assign to the 
Government of the Dominion the power to make laws “for the peace, or- 
der, and good government of Canada in relation to all matters not com- 
ing within the classes of subjects by this Act assigned exclusively to the 
legislatures of the Provinces.” In fine, though agreeing that the Con- 
vention was not such a treaty as is defined in section 132, their Lordships 
think that it comes to the same thing.™ 


The Judicial Committee did not regard either of the above cases as laying 
down any principle under which the 1935 labor legislation might be upheld. 
The Aéronautics case concerned legislation to perform obligations under the 
Convention Relating to the Regulation of Aérial Navigation signed at Paris 
October 13, 1919. This was a treaty between the Empire and foreign coun- 
tries, His Majesty being represented by Prime Minister Lloyd George as gen- 
eral plenipotentiary and also by separate plenipotentiaries for Canada, 
Australia, South Africa, New Zealand, and India. In this instance, then, 
Section 132 was clearly applicable. The International Radiotelegraph Con- 
vention, 1927, was not a treaty between the British Empire, as such, and 
foreign countries. It is not a treaty between states or heads of states but is, 
rather, an agreement (convention) expressly concluded among the various 
contracting governments. Canadian representatives were appointed and 
authorized to sign on behalf of Canada by Orders in Council, and ratification 
on behalf of Canada was effected by an instrument signed by the Secretary of 
State for External Affairs without any intervention of the Crown.® 

Despite their assertion that this convention “comes to the same thing” as a 
treaty between the Empire and foreign countries, the Judicial Committee de- 
clared that the “true ground” of the decision in the Radio case was that this 
convention dealt with matters which “did not fall within the enumerated 
classes of subjects in Section 92 or even within the enumerated classes in Sec- 
tion 91.” ®8 That part of the Radio Convention which deals with broadcast- 


% 1932 A. C. 304, at 312. 

Convention for the Regulation of Aérial Navigation, Oct. 13, 1919, United Kingdom 
Treaty Series, 1922, No. 2, Cmd. 1609. The Irish Free State was not in existence as a sep- 
arate Dominion at the time the convention was concluded. 

Printed in Supplement to this Journat, Vol. 23 (1929), p. 40. 

87 See Vincent C. MacDonald, ‘Canada’s Power to Perform Treaty Obligations,’ The 
Canadian Bar Review, Vol. XI, 1933, p. 665. 

68 1937 A. C. 326, at 351. Professor W. Ivor Jennings interprets this opinion of the Judi- 
cial Committee to mean that the International Radiotelegraph Convention ‘‘comes to the 
same thing’’ as a treaty between the British Empire and foreign countries which imposes 
obligations upon Canada “‘as a part of the British Empire,” because there are no Provincial 
powers over radio, 7.e., because the matters dealt with in the Convention “did not fall within 
the enumerated classes of subjects in section 92 or even within the enumerated classes in 
section 91.” If Professor Jennings’ interpretation is correct, then the Judicial Committee 


CANADA AND INTERNATIONAL LABOR CONVENTIONS 55 


ing might possibly be included within an enumerated class of subjects, 7.e., 
“Interprovincial Telegraphs”, a class enumerated in Section 92 for the express 
purpose of exclusion from the jurisdiction of the Provinces. For these 
reasons, both cases were discarded by the Judicial Committee as a basis for 
holding that legislation to perform a Canadian treaty is exclusively within 
the power of the Dominion Parliament. 

The judgment in the Radio case, long before there was occasion to cite it in 
support of the International Labor Convention Acts, was severely criticized 
from two quite opposite points of view. It was attacked, on the one hand, for 
bringing the subject-matter of a treaty, not within Section 132, within Domin- 
ion legislative powers.®® Here it is admitted that if a treaty is made by the 
British Empire, then Section 132 confers on the Dominion Parliament legisla- 
tive jurisdiction over everything necessary for the implementation of such a 
treaty. If, however, the treaty is made by the Dominion, it is maintained that 
her Parliament has implementing power only so far as she is given it by 
Section 91 of the Constitution. On the other hand, it is argued that the 
decision in the Radio case gives too narrow an interpretation of the Dominion’s 
treaty powers. Professor MacDonald, in his article in The Canadian Bar 
Review,” contends that Section 91 has no relevance, that Section 132 should 
not be subject to limitations arising out of other sections of the Constitution, 
and that with proper construction all Canadian treaties without exception fall 
within Section 132. Others argue that the power of the Dominion under Sec- 
tion 132 must be interpreted before it is possible to determine the extent of 
the powers reserved to the Provinces. 

When the Constitution was formulated in 1867, treaties bound Canada as a 
part of the British Empire because treaties made by Her Majesty were auto- 
matically binding on Canada as a part of her territory. Even down to 1919 
the only way treaty obligations could be imposed on Canada as a part of the 
British Empire was by a treaty made in the name of the Crown, whether con- 
cerning the whole Empire or whether, as in various boundary treaties with 
the United States, relating particularly to Canada. There was, however, no 
such thing as a treaty made by the “British Empire” with foreign countries. 
The phrase “treaties between the Empire and such foreign countries” was not 
strictly accurate but merely embodied the idea that a treaty made by the King 
was applicable automatically to all parts of his realm. For this reason, it is 
contended that the phrase “as a part of the British Empire” was merely 
descriptive of the treaty-making authority of the Empire, 7.e., His Majesty the 
King, and was not intended to be in any sense restrictive in its application.” 


deserves far less criticism than it has received on the score that its opinion on the interna- 
tional labor conventions involves a complete reversal of its position in the Radio case. 

6° See John S. Ewart, “The Radio Case,” The Canadian Bar Review, Vol. X, 1932, pp. 
298-303. 

© Vincent C. MacDonald, “Canada’s Power to Perform Treaty Obligations,”’ loc. cit., pp. 
581-599, 664-680. t Thid., p. 598. 
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Strictly speaking, the “British Empire” has been a party to treaties very few 
times and only for the very short period between the years 1919 and 1926. 
The British Empire anpears as one of the contracting parties to the Treaty 
of Versailles in 1919 and to the other Treaties of Peace.** This form was fol- 
lowed also in a number of other treaties from 1919 to 1926 when, as a result 
of a decision of the 1926 Imperial Conference, the practice was abandoned and 
a reversion was made to the older heads-of-states formula. In the light of the 
above circumstances, it is argued that Section 132, “properly construed,” is 
the sufficient and sole source of Canada’s power to perform any and all Cana- 
dian treaties without exception, whether they are binding on Canada as a 
part of the British Empire or otherwise. This view is now specifically rejected 
by the Judicial Committee in connection with the international labor con- 
ventions, which are held not to be binding upon Canada as a part of the 
British Empire and, therefore, not to confer upon the Dominion Parliament 
jurisdiction to give them legislative effect. Is Canada, by virtue of this deci- 
sion, incompetent to legislate in performance of treaty obligations? The 
Judicial Committee answers in the negative. In the totality of Dominion 
legislative powers and Provincial legislative powers taken together, Canada 
is said to be fully equipped. If, however, the Dominion, in exercising new 
functions derived from a new international status, incurs treaty obligations 
dealing with Provincial classes of subjects, it must secure the codperation of 
the Provinces in order to give effect to such obligations. “While the ship of 
state now sails on larger ventures and into foreign waters she still retains the 
water-tight compartments which are an essential part of her original struc- 
ture.’ In consequence, certain treaty obligations can be dealt with only by 
the totality of legislative powers, Dominion and Provincial combined.** 


7 These various treaties are collected and printed in convenient form by the Carnegie 
Endowment for International Peace in The Treaties of Peace 1919-1923 (1924). 2 vols. 

73 See F. R. Scott, “The Privy Council and Mr. Bennett’s ‘New Deal’ Legislation,’’ The 
Canadian Journal of Economics and Political Science, May, 1937, pp. 234-241. Asa result 
of the opinion of the Judicial Committee on Jan. 28, 1937, Mr. Scott concludes, there are 
three categories of treaties which must now be distinguished: “First, ‘Empire Treaties’ 
falling under section 132: Dominion legislation implementing these is fully competent no 
matter how much it interferes with property and civil rights. Second, Canadian treaties or 
conventions whose subject matter falls within a specified head of section 91 (such as trade 
and commerce) or at least outside section 92 (like the Radio Convention): Dominion legisla- 
tion implementing these is also valid though it interfere with property and civil rights. 
Third, treaties or conventions whose subject matter falls within the provincial powers 
enumerated in section 92: here the implementing of the treaty requires provincial legislation, 
and it may be that the negotiation of the treaty requires provincial executive action as well, 
since the Privy Council expressly refused to decide the question whether the Dominion had 
any authority even to perform the executive act of entering into the treaty. Asa party toa 
British Empire treaty Canada is therefore a unitary state; as an independent country she is 
composed of nine (or is it ten?) sovereign states whose assent is required before the obliga- 
tions of certain treaties can be fully performed. The logical political consequence of this is 
that plenipotentiaries from the provinces will have to attend at the negotiation of treaties 
of this third category in order to insure their adoption and enforcement; which is equivalent 
to saying that Canada is practically incompetent to make any such treaties at all.” 
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INTERNATIONAL RESPONSIBILITY FOR COMMITMENTS 


Questions were raised, in arguments before the Judicial Committee, as to 
whether the executive power in Canada must be exercised in the name of the 
King in order to bind the Dominion and whether, by constitutional usage or 
otherwise, the prerogative of making treaties in respect of Canada is now 
vested in the Governor-General in Council or his ministers. The Judicial 
Committee decided the case upon the issue of legislative competence alone, 
and its only reference to the above questions was for the specific purpose of 
emphasizing that it expressed no opinion on these matters. The Judicial 
Committee did recognize, however, that along with Canada’s accession to 
international status the Dominion’s executive has become “clothed with the 
power of making treaties.” The making of treaties** by the Dominion 
executive is not only in accordance with recognized constitutional usage but, 
as some would say, it is now crystallized into a rule of constitutional law, 
expressly declared at the Imperial Conference in 1926.75 

This point of view, however, is not universally accepted. It has been 
argued in the recent case that the Dominion Government has no power to 
ratify international labor conventions and that this lack of power vitiated the 
ratifications which were in fact made in connection with the three above- 
mentioned conventions. Justice Rinfret, of the Canadian Supreme Court, 
declares that, both by the force of the British North America Act and also by 
a proper interpretation of Article 405 of the Treaty of Versailles, these three 
international labor conventions were not “properly and competently ratified” 
and, further, that these conventions could not be so ratified without the con- 
sent of the legislature in each of the several Provinces.“ Justice Crocket 
likewise agrees that the ratification of these conventions was “null and void.” 77 
With all deference to these opinions of the learned justices, it may be observed 
that ratification did in fact occur, following the regular procedure now recog- 
nized not only by the British Commonwealth but by foreign states as well. 
The conventions were approved by resolutions of both Houses of Parliament, 
and instruments of ratification were executed under the signature of the 
Secretary of State for External Affairs and deposited “in good and due form” 
with the Secretary-General of the League of Nations. The Dominion of 
Canada must, therefore—from the point of view of international law at any 
rate—be considered to have ratified the conventions properly and completely. 

Justice Cannon argues that foreign Powers, when dealing with Canada, 
must always keep in mind that neither the Governor-General in Council nor 
Parliament can, by an agreement with a foreign Power, invade the sphere 
reserved to the Provinces, and that before accepting any agreement with 
Canada as binding, foreign Powers must take notice that the Dominion is a 


In the generic sense. 

** Others would deny that constitutional conventions established so recently as 1923 and 
1926 have already become constitutional law. 

1936 S. C. R. 461, at 513. 7 Tbid., at 538. 


58 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


federal and not a legislative union.”® How far is this true? That is, just 
how far must foreign Powers be presumed to know of Canada’s internal 
structure and to what extent, if any, does her federal Constitution relieve her 
of the responsibility of carrying out treaty obligations in the present in- 
stance??? 

Foreign nations are certainly expected to know what organs are authorized 
by the Constitution to conclude international agreements. They are pre- 
sumed to know, and are entitled to demand proof, of the constitutional com- 
petence of any agents assuming to make agreements on behalf of Canada, or 
any other Power, before exchanging ratifications.8° Once a Minister who is 
entrusted with the foreign affairs of his country communicates a decision of 
his government to a foreign state, such foreign state must accept his assertions 
as final, and the decision is binding upon the country to which he belongs.®* 
The present treaty commitments were made by the Department of External 
Affairs, of which the Prime Minister himself is the official head. This is the 
organ which is competent to deal with foreign Powers, and no irregularity of 
procedure can be charged.8?_ It may be observed, also, that the determination 
of the subject-matter of a treaty is a political and not a legal question and 
is always left to the discretion of the treaty-making organ.®* Failure to 
secure approval of the competent authorities is recognized generally by inter- 
national law and specifically by the Constitution of the International Labor 
Organization as a valid excuse for non-ratification of agreements. Once 
ratification has been made, there is an entirely new situation. Failure of a 
legislative organ to pass measures necessary to give effect to the ratified treaty 
cannot be offered as an excuse for avoiding the responsibilities incurred.§* If, 
for example, the treaty requires an appropriation of money or any other act 
which can be done only by legislation, the treaty is nevertheless binding, and 
it is the duty of the contracting Power to enact the necessary laws. If this 


78 1936 S. C. R. 522. 

79 C. Wilfred Jenks, ‘‘The Present Status of the Bennett Ratifications of International 
Labour Conventions,” Canadian Bar Review, Vol. XV, No. 6, June, 1937, p. 464. 

8° See Quincy Wright, The Control of American Foreign Relations, New York, 1922, 
pp. 38-56. 

#1 See, for example, the case involving the Legal Status of Eastern Greenland and the legal 
finality of the Ihlen Declaration. P.C. I. J., Series A/B, No. 53, April 5, 1933, p. 71. 

& An Act of the Dominion Parliament of 1912 relative to the Department of External 
Affairs provides: ‘The Minister (the Prime Minister, who is Secretary of State for External 
Affairs), as head of the Department, shall have the conduct of all official communications 
between the Government of Canada and the Government of any other country in connection 
with the external affairs of Canada, and shall be charged with such other duties as may be 
assigned to the Department by order of the Governor in Council in relation to such external 
affairs, or to the conduct and management of international or intercolonial negotiations so far 
as they may appertain to the Government of Canada.”’ Statutes of Canada, 1912, c. 22, 
s. 5; Revised Statutes of Canada, 1927, Vol. 2, c. 65, s. 5. 

* Harold W. Stoke, The Foreign Relations of the Federal State, Baltimore, 1931, p. 114. 

* Quincy Wright, op. cit., p. 63. 
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duty is not performed, as Dana says, the result is a breach of the treaty “just 
as much as if the breach had been an affirmative act by any other department 
of the government.” ® 

Federal governments have occasionally attempted to excuse their delin- 
quencies on the basis of their constitutional inability to carry out certain 
obligations. Such excuses, however, have not been generally admitted. The 
United States has at times been charged with failure to meet the prevailing 
standards of international law in providing protection for resident aliens. 
While denying direct responsibility for the fault of State authorities, the 
American Government has nevertheless, as a matter of grace, paid suitable 
indemnity to the relatives of the injured. In connection with the lynching 
of Italians at New Orleans in 1891, Mr. Blaine, when tendering indemnity, 
observed that while the injury “was not inflicted directly by the United States, 
the President nevertheless feels that it is the solemn duty, as well as the great 
pleasure, of the National Government to pay a satisfactory indemnity.” ® 
The Italian Government strongly contended that the national government 
was responsible internationally, regardless of its internal organization, and 
this contention may be said to embody the correct principle of international 
law.8? 

In determining the extent to which one party to treaty negotiations is 
presumed by international law to know of the constitutional provisions of the 
other with regard to treaties, then, we must draw a distinction between: (1) 
those municipal requirements which are essential in order to make treaties 
binding, and (2) those municipal requirements which are necessary for the 
application and enforcement of treaties by and within the state.88 With 
respect to the former provisions, foreign states may be presumed to be aware 
of these requirements, and the treaty is not internationally binding unless 
these requirements have been fulfilled. If, for example, a state’s constitution 
requires parliamentary approval for the assumption of treaty obligations, then 
treaties cannot be considered internationally binding until they have received 
such parliamentary approval. With respect to the second class of provisions, 
however, foreign nations cannot, under international law, be presumed to have 
any knowledge, and the existence of these municipal provisions does not affect 
the binding force of treaties duly entered into. In Great Britain ® it is a well- 
established principle that treaties do not operate automatically to alter exist- 
inglaw. A treaty involving an alteration in the law administered by British 
courts may, nevertheless, be internationally binding on Great Britain even in 


% Dana’s Wheaton, Sec. 543, Note 250; 5 Moore 230. 

% 6 Moore 840; U.S. Foreign Relations, 1891, pp. 727-728. 

87 See League of Nations, Conference for the Codification of International Law, Responsi- 
bilities of States, C.75.M.69.1929.V, pp. 121-124. 

88 See Ralph Arnold, Treaty-Making Procedure, London, 1933, Introductory Note by 
Arnold D. MeNair, pp. 1, 4, 15. 

** And in the British Commonwealth generally. 
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the absence of legislation required to change the law. By reason oi this fact 
a provision is not infrequently inserted in the instruments of ratification of 
British treaties stipulating that the undertakings contained in the treaty shall 
not take effect until legislation necessary for their fulfillment has been agreed 
to by Parliament and has received royal assent. This, needless to say, is a 
judicious safeguard against assuming international obligations which cannot 
be met. Following the above principles, therefore, Canada cannot properly 
plead that the Dominion Government is unable to carry out the stipulations of 
the treaties; in international law it may rely only upon the argument that 
under its Constitution the Provinces must give their assent to treaties which 
deal with matters reserved to the exclusive authority of the Provinces. 
Clearly no such provision exists. 

Since the war it has been recognized both by Great Britain and by foreign 
states that Canada is capable of contracting agreements with foreign states 
through its Department of External Affairs and without any intervention 
either by the British Government or by the King himself. The Dominion 
Government must accept the international responsibilities which such agree- 
ments create, regardless of the internal distribution of powers necessary to 
discharge these duties. It follows, therefore, that Canada cannot excuse its 
present delinquencies on the basis of its Constitutional limitations. Once 
obligations are created, they bind the Dominion as against other contracting 
parties. Parliament may, it is true, refuse to perform obligations undertaken 
by the executive. Or, as in the present instance, Parliament may find itself 
incompetent to perform such obligations. The international consequences 
are the same in either event, and the Dominion is thereby left clearly in 
default. 


REMEDIES FOR PRESENT POSITION 


Two alternatives have been put forward as providing a way out of the 
present dilemma, neither of which is easy or simple. Many who dislike the 
recent decision are asking for abolition of appeals to the Judicial Committee.*° 
Others prefer amendment of the Constitution.*! The Government of the 
United Kingdom has long since declared its willingness that questions affect- 
ing judicial appeals should be determined only in accordance with the wishes 
of that part of the Empire primarily affected. Nor would the Imperial Gov- 
ernment offer any objection to Constitutional amendment. Strong opposition 
exists in Canada, however, to either of the above proposals. In the Provinces 
—particularly Quebec—the right of appeal to the Privy Council is considered 
the best, and perhaps only, safeguard for Provincial rights. It is very doubt- 


°° During the discussions in the Canadian House of Commons, April 5, 1937, Mr. J. T. 
Thorson declared: “The time has come, Mr. Chairman, for us to face an important decision, 
and I submit that appeals to the Judicial Committee of the Privy Council should be abol- 
ished.”’ House of Commons Debates, Vol. 73, 1937, p. 2780. 

1 See W. P. M. Kennedy, “The Constitution of Canada,”’ Politica, June, 1937, p. 356. 
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ful, moreover, whether or not the abolition of appeals would provide a solution 
to the present problem. On ihe validity of the labor legislation of 1935 the 
Supreme Court of the Dominion were evenly divided, and those who upheld 
the Dominion contention did so on the supposition that they were following 
doctrines already laid down by the Judicial Committee, the correctness of 
which supposition the Judicial Committee itself now denies. In the Aéro- 
nautics case the Judicial Committee conceded to the Dominion powers which 
had been unanimously denied to it by the Supreme Court. Of the six opinions 
rendered January 28, 1937, concerning the legislative competence of the 
Dominion Parliament, not one reversed a previous holding of the Supreme 
Court.9? The cases which have been decided in recent years do not, therefore, 
warrant the assumption, now so frequently made, that abolishing appeals to 
the Judicial Committee as a tribunal of last resort in all respects ®* would 
result in interpretations favorable to the extension of Dominion authority. 

As regards the second proposal, it may be noted that the British North 
America Act is unique as a federal Constitution in failing to provide within 
itself a procedure for amendment. No such provision was deemed necessary, 
because Canada’s Constitution is also a statute of the Imperial Parliament at 
Westminster. Today, as in 1867, the Imperial Parliament alone is competent 
to change this Statute which it enacted. The British North America Act, 
almost alone among Imperial Acts, is left by the Statute of Westminster of 
1931 beyond the power of the Dominion Parliament to alter. This procedure 
was retained in 1931 because, it is said, it permitted evasion of the problem 
of finding a satisfactory alternative method. The Parliament at Westminster 
would not now pass amending legislation except at the request of the Dominion 
—a request, moreover, in which the Provinces must be formally associated. 


* One judgment of the Supreme Court was altered in part. These are Appeals Nos. 
100-105 of 1936: 1937 A. C. 326, 355, 368, 377, 391, 405. Only Appeal No. 100 of 1936 con- 
cerns legislative competence of the Dominion Parliament in connection with treaties. For 
this reason the other cases are not considered in the present discussion. 

% Appeals to the Judicial Committee in Canadian criminal cases have already been abol- 
ished. British Coal Corporation v. The King, 1935 A.C. 500. The Irish Free State has abol- 
ished all appeals. 

** The method of giving effect to agreements between the Dominion Government and the 
Governments of the Canadian Provinces and of altering the British North America Act may 
be illustrated by the form of the Act of July 10, 1930, to confirm and give effect to certain 
agreements entered into between the Government of the Dominion of Canada and the Goy- 
ernments of the Provinces of Manitoba, British Columbia, Alberta, and Saskatchewan 
respectively. (This Act is cited as the British North America Act, 1930, United Kingdom, 
Public General Acts and Measures, 20—21 Geo. 5, 1929-30, c. 26.) The form of the Act is as 
follows: ‘WHEREAS the agreements set out in the Schedule to this Act were entered into 
between the Government of the Dominion of Canada and the Governments of the Provinces 
of Manitoba, British Columbia, Alberta, and Saskatchewan respectively subject, however, 
in each case to approval by the Parliament of Canada and the Legislature of the Province to 
which the agreement relates and also to confirmation by the Parliament of the United King- 
dom: 
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Under present circumstances this request would be difficult to secure. The 
Provinces desire to acquire and hold as much power as possible. The con- 
viction is widespread, particularly in Quebec, that the maintenance of Provin- 
cial power is essential for the protection of its minority rights of language and 
religion. Finally, it has been pointed out,®° the extension of Dominion juris- 
diction is opposed by those economic and industrial interests hostile to federal 
regulation of labor conditions. These interests are charged with using the 
cry of Provincial rights to oppose any changes in the status quo. The above 
factors indicate the difficulties which will be encountered in any attempt to 
give the Dominion Government power to enact labor legislation and so to 
fulfill its obligations under the international labor conventions which it has 
already ratified or which it may wish to ratify in the future. 


‘‘And whereas each of the said agreements has been duly approved by the Parliament of 
Canada and by the Legislature of the Province to which it relates: 


‘“‘And whereas the Senate and Commons of Canada in Parliament assembled have sub- 
mitted an address to His Majesty praying that His Majesty may graciously be pleased to 
give his consent to the submission of a measure to the Parliament of the United Kingdom for 
the confirmation of said agreements: 

“Be it therefore enacted by the King’s Most Excellent Majesty, by and with the advice 
and consent of the Lords Spiritual and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows:— 

“1. The agreements set out in the Schedule to this Act are hereby confirmed and shall 
have the force of law notwithstanding anything in the British North America Act, 1867, or 
any Act amending the same, or any Act of Parliament of Canada, or in any Order in Council 
or terms or conditions of union made or approved under any such Act as aforesaid.”’ 

The view has been expressed that the British Parliament would doubtless pass any amend- 
ment requested by the Dominion Parliament alone, and that the refusal of the Parliament 
at Westminster to accept the action of the Dominion Parliament as representing the wishes 
of the Canadian people would be ‘‘an unwarranted interference in Canadian Affairs.’’ See 
Royal Institute of International Affairs, The British Empire (London, 1937), p. 29. 


% See Historicus, ““The Privy Council and Canada,” loc. cit., p. 473. 
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ORIGIN AND DEVELOPMENT OF DENIAL OF JUSTICE * 
By Hans W. 


Doctor Juris Utriusque, University of Berlin; Honorary Scholar, University 
of Wisconsin 


I 


The legal aspects of denial of justice and its position in the framework of 
international law have been expounded in a number of important works. 
Regarding the history of the doctrine, however, there appears to be no work 
of any importance, apart from the excellent observations of Charles De Vis- 
scher.2 This is not in any way surprising in view of the fact that the history 
of international law is a subject which does not receive the attention it de- 
serves, and more particularly in view of the legend, which has been disproved 
in a convincing manner by James Brown Scott, that there was no system of 
international law prior to the days of Grotius. Yet the history of denial of 
justice is not only extremely interesting, but it also throws light on some of 
the most important institutions of modern international law. 

The fact that the treatises of Grotius and Vattel are quoted in some of the 
modern arbitration awards concerning denial of justice by no means implies 
that the origin of this doctrine is to be found in the works of these two writers. 
It is one of great antiquity, traces of which may be found in periods imme- 
diately following the migration of nations, although it is true that it did not 
exist at the time of Roman law. In order to view these beginnings in their 
proper perspective we need only consult one of the current textbooks of those 
days. There we find that the doctrine of denial of justice as such is as un- 
known as the notion of delicts and illegality in international law. It is 
known merely in so far as it represents a condition precedent of what is now 
known as “reprisals”. In fact, the terms “reprisals” and “denial of justice” 
were for a considerable time, with the exception of a very short period, 
linked to one another to such an extent that the latter was a necessary con- 
dition for the legality of the former.’ It was not until the term “illegality” 


*See the article entitled ‘‘The Meaning of Denial of Justice in International Law,” by 
Oliver J. Lissitzyn, this Journat, Vol. 30 (1936), p. 632.—Eb. 

1 See, e.g., Dunn, The Protection of Nationals (1932), p. 147 et seq. 

*In Académie de Droit International, Recueil des Cours (1935), II, p. 369 et seg. For the 
history of legal responsibility in international law, as it affects the matter under discussion, 
see Goebel, ‘International Responsibility of States for Injuries Sustained by Aliens,” this 
JouRNAL, Vol. 8 (1914), p. 802 et seg. 

*Our thanks are due to Charles De Visscher, loc. cit., for having drawn our attention to 
the fact that the difficulties which we experience today in applying the appropriate terms is 
partly due to the lack of interest in the origin and historical importance of denial of justice. 
See also Stowell, International Law (1931), pp. 35, 161, 478 ef seg. Therefore, there cannot 
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became known as an integral part of legal theory that it took the place of 
denial of justice as a condition precedent to the application of reprisals. 
Only then did denial of justice develop as a separate subject unconnected 
with what is now known as “reprisals”. It is due to the long-lasting associa- 
tion of the terms “reprisals” and “denial of justice” that the origin of denial 
of justice is to be found in the law relating to reprisals. Like denial of justice, 
reprisals are not of Roman origin. Their beginning may rather be found in 
the idea of self-help and responsibility of individuals for acts committed by 
their co-nationals. These ideas were alien to Roman thought, and as long 
as there was a strong central government there was no need to have recourse 
to these measures. When the central government weakened, post-classical 
Roman law prohibited reprisals, and in later days it was the Church which 
upheld and even strengthened its rules. 

Reprisals in their original form simply represented the association of two 
ideas: self-help and communal solidarity. In this form they are noticeable 
in all primitive legal systems, and also in those of the Teutonic tribes who 
brought them to the west and south of Europe at the time of the migration 
of nations. Whereas the history of that development has often been de- 
scribed, its legal aspect has been neglected, and this is one of the reasons why 
the importance of denial of justice has frequently been overlooked. In com- 
paratively early days the idea that aliens must be accorded justice was asso- 
ciated with the idea of reprisals in the sense that where justice was denied to 
an alien the latter had a right to take reprisals against the judge who so 
denied it or against his co-nationals. Here we find traces of more accurate 
legal reasoning, inasmuch as reprisals are not allowed unconditionally and 
aliens have a right to be accorded justice. 

The restriction of reprisals to cases of denial of justice may be found in 
numerous treaties of modern times and even in the early Middle Ages, and 
not, as is often held, as late as the 13th and 14th centuries.* The earliest 
traces can be found in treaties signed in the 9th century between Italian 
sovereign territories. In a treaty made in 836 between Sicard of Benevent 
and the Neapolitans, the right to make reprisals is limited to denial of justice 
suffered by a subject of one party within the territory of the other. Reprisals 
against merchants are entirely prohibited.5 Another treaty signed in 840 is 


be the slightest doubt that Holdsworth’s assumption that special reprisals “have left hardly 
any trace in our modern law,” is wrong. Holdsworth, History of English Law (1924), V, 
p. 38. See Hindmarsh, Force in Peace (1933), pp. 45, 54, for other examples to the contrary. 

‘ Butler-Maccoby, The Development of International Law (1928), p. 175, give the be- 
ginning of such restricted application of reprisals as late as the 15th century. 

5) |. et si minime et justitia fuerit facta (liceat) pignerare infra civitatem . . . ,”’ Monu- 
menta Germaniae Historica, Leg. IV, p. 219, c. 8. The rules relating to procedure bear a 
certain resemblance to the law concerning letters of marque and to reprisals as they were 
used in the late Middle Ages. See G. Cohn, Die Verbrechen im éffentlichen Dienst nach 
altdeutschem Recht, Karlsruhe (1876), I, p. 96. 
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even more remarkable on account of the contracting parties. It is made by 
the Emperor Lotar I, on behalf of a number of cities of the Italian kingdom 
with the Doge Petrus Tradenicus of Venice, and includes, among other things, 
the right to make reprisals against judges of one territory who deny justice 
to the subjects of the other. One of the contracting parties, 1.e., the Italian 
cities, was subject to Imperial power; the other party, 7.e., Venice, was not. 
After the secession from Byzance, Venice conducted wars and made treaties 
on her own behalf, thus proving her independence. The above-mentioned 
treaty is the first document signed after this newly acquired independence.’ 

As is evidenced by these two treaties, it was even in those days regarded 
as an iniquity to deny justice to an alien. But earlier than that we find, in 
internal laws, reprisals in cases of denial of justice to aliens. These may 
conceivably be the origin of the ideas expressed in the two above-mentioned 
treaties. Towards the end of the 8th century a Capitulare promulgated in 
the first years of Pippin’s reign as King of Italy contains a rule according to 
which execution may be levied on the property of a bishop who denies justice.® 
Going farther back to the tribal laws, we find in absolute clarity not only the 
idea of reprisals, but also their connection with denial of justice. The pre- 
liminary step to connecting the two institutions was the punishment of judges 
who were guilty of denial of justice in general.? Traces of this are to be found 
in post-classical Roman law.’° The next step was a penal provision inflicting 
punishment upon judges who failed to hear a complainant from another com- 
munity.1!_ If we connect this institution with that of reprisals we come to 
the modern idea of denial of justice. This modern notion can actually be 
traced back to one of the old laws we have referred to. The law of the 
Visigoths sanctioned reprisals against a judge who denied justice to indi- 
viduals not domiciled within the jurisdiction. If there are no goods of the 
judge in the neighborhood, the reprisals may be employed against anybody 
who is living in the territory of the judge at fault.!2 The origin of this rule is 
unknown. There is no doubt, however, that it was of considerable influence 
on later treaties, in view of the close association of the Visigoths with the 


* Mon. Germ. Hist., Cap. Reg. Franc., II, p. 183. Cohn, op. cit. 

™See Romanin, Storia Documentata di Venezia, I, 1853, pp. 176, 351-361; F. C. Hodgson, 
The Early History of Venice, 1901, pp. 91-2. 

st... distulerit justitiam faciendam Mon. Germ. Hist., Leg. Sect. I, 
Cap. Reg. Franc., I, 1, p. 192, cap. 6. Cohn, op. cit., p. 95. 

°E.g., Lex Salica, LVII, 1. 

© Codex Theodosianus, II, 1, 6. 

"' Edictus Langobardorum, Liutprandi Leges de anno 1X, cap. 27 (721). 

2 Lex Visigothorum II, 2,7. Since reprisals appear at first in the form of sanctions for 
the failure to accord justice to aliens and since this is their sole object in the Middle Ages, 
we may see in this law also the origin of reprisals as a distinct branch of international law. 
The fact that this origin is Germanic has often been mentioned by eminent writers, e.g., 
Triepel, Vélkerrecht und Landesrecht, 1899, p. 216. See also the suggestions in Mas Latrie, 
Du Droit de Marque, Bibliotheque de l’ Ecole des Chartres, 1866, pp. 534-5. 
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cultural orbit of the Mediterranean. There is also considerable influence on 
the law of Spain. In that country the law of the Visigoths survived for cen- 
turies, and among the numerous laws restricting the application of reprisals 
there are two decrees of King Alfonso IX of Leon (1188-1230) ,'* the spiritual 
father of the University of Salamanca. We find the same idea laid down 
again in 1225 in a resolution of the Cortes of Tortosa, sponsored by King 
Jayme I of Catalonia, which provided for the application of reprisals against 
foreign merchants exclusively in the case of denial of justice.* With these 
laws, the law of the Visigoths leads us into the great number of those legal 
systems which, in the late Middle Ages, restrict reprisals. The fact that the 
idea of according justice to aliens and its association with reprisals had its 
origin in the law of the Visigoths, is by no means surprising since the majority 
of writers are today of opinion that the birthplace of the Visigoths was 
Scandinavia, where the idea of according justice to all, irrespective of their 
origin, was upheld in early times.?® 

In the 13th century, at the very latest, the restriction of reprisals to the 
ease of denial of justice had become a fact, and reprisals had everywhere 
been recognized as a definite legal institution. In England developments 
had been somewhat similar. There it had become the accepted principle 
that individuals were liable for the acts of their co-nationals or fellows. The 
principles of that law may be found in the Law of the Dunsaete,!® the Eng- 
lishry,7 and in the statutes of the Cambridge guild.1® From the 12th century 
onwards the customary law of the boroughs contained the unrestricted au- 
thorization, in certain parts of the country, to make reprisals against the 
“fellows” of a foreign debtor. In other parts the reverse was the case, and 
reprisals were prohibited altogether.1° The Leges Quatwor Burgorum (about 
1270) restrict reprisals to cases of denial of justice: “No one ought to restrain 
his neighbours of another borough for the debt or trespass of another (of that 
other borough) unless he be the principal or a pledge, or unless the reeve (of 
that other borough) shall have failed to do him (the creditor) justice, which 
God forbid.” 2° 

18 “Tf justice is denied or delayed to a citizen of another district he may make reprisals 
against the fellows who are living in the same district as the debtor.” Eduardo de Hinojosa, 
El Elemento Germdnico en el Derecho Espafiol, Madrid, 1915. 

14 A. Schaube, Handelsgeschichte der Romanischen Volker, 1906, p. 552. 

8 Jt is doubtful whether collective liability as laid down in the law of the Visigoths sup- 
ports the thesis that the medieval Spanish guilds are of Gothic origin. See Julius Klein, in 
Facts and Factors in Economic History, 1932, p. 166. 

16 Goebel, loc. cit., p. 803; Liebermann, Gesetze der Angelsachsen, I, 377; III, 214, et seq. 

17 Goebel, loc. cit., p. 804. Particulars regarding the importance of these institutions for 
present-day English law, i.e., Coroners and Circuit Courts, will be found in this writer’s 
article in Revue Pénale Suisse, 1936, p. 165. 

18 “Tf one misdo, let all bear it, let all share the same lot.” 

18 See Bateson, Borough Customs, I, 1904, pp. 115-121. 

20 Cap. 97; Bateson, op. cit., p. 121; similarly Leicester, 1268 (Merewether and Stephens, 
History of the Boroughs, 1835, I, p. 225). 
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During that period numerous royal charters were promulgated, either ex- 
empting the members of foreign communities from reprisals *1 or restricting 
these measures to denial of justice.22, Whereas originally the individual 
default of a debtor resulted in reprisals, these shall in future only be applica- 
ble in the case of a community denying justice. This is made clear by a case 
before the Curia and Chancery of London.2* The English plaintiff had 
claims against several merchants in Groningen and also against the com- 
munity of that town. It was thought that Groningen was part of the power 
and dominion of the Bishop of Utrecht. After the debtors had been reminded 
several times of their duty to pay, the King of England requested the Bishop 
of Utrecht to accord justice to his, the King’s subjects. “Yet the bishop has 
not cared to do justice.” At that stage a writ was issued and the bailiff 
received orders to make reprisals against the men of Groningen to the value 
of the debt. The bailiff arrested some of the goods of the burgesses of Gron- 
ingen. Thereupon the burgesses entered an appearance in the King’s Chan- 
cery and demanded “that they or their goods for the default of the bishop of 
Utrecht in exhibiting justice ought not to be attached or arrested,” on the 
ground that the township of Groningen was not under the dominion of the 
Bishop of Utrecht, the latter being possessed of spiritual jurisdiction only. 
They alleged that the King of Almain was their immediate lord “for which 
cause the bishop could not do justice” to the plaintiff. A jury of twenty-four 
Dutch and Almain merchants having found that this was so, the arrested 
goods were freed from sequestration. 

The case is most instructive for various reasons. No mention whatsoever 
was made of contractual relations between the King of England and the town- 
ship of Groningen and its alleged or actual lord. There is, therefore, no 
reason to suppose that it was due to contractual restrictions that reprisals 
could not be made unconditionally. In spite of that, the applicability of 
reprisals was made conditional upon a default in “exhibiting justice,” on the 
part of the lord of the debtors. In order to make reprisals legal, more than 
mere mora or individual culpa of the actual debtor was required. It was not 
enough that he, the debtor himself, denied jus, but in order to make the 
debtor’s “fellows” liable, the lord who possessed jurisdiction must have denied 
justice. This fact is borne out by the various unsuccessful requests made 
by the King. It follows that the basis of reprisals is no longer the default of 
individuals in denying justice, but the default of the lord or the magistrates 
in their capacity as representatives of the community. This practice of re- 


Ypres, Ghent, Douai, London. Hansa Teutonicorum, etc. See H. Hall, Select Cases 
concerning the Law Merchant, II, 1930, pp. xc1-xc11, 32-33, 84; Ch. Gross, Select Cases 
concerning the Law Merchant, I, 1908, pp. 9-10, etc. 

2 A privilege granted by King Henry III to the burgesses of Amiens (1256) and Abbéville 
(1269); Augustin Thierry, Recueil des Monuments inédits de Vhistoire du Tiers Etat, I, 1850, 
pp. 219-20; IV, 1870, pp. 35-6. 

3 Wynand Morant v. Andrew Papyng and partners, Hall, op. cit., pp. 81-83. 
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stricting reprisals to the case of denial of justice was finally laid down in a 
statute passed in 1353 during the reign of King Edward III.** This statute, 
however, was not always strictly interpreted. 

Even in earlier days we find in England traces of a practice in the law of 
the municipalities, replacing the liability of individuals, as we know it today, 
by the liability of the community. Different practices of imposing a duty to 
compensation within the community of the debtor and the “distressed” had 
led to this development. Whereas, according to older sources of law, liability 
was invariably imposed upon the debtor in default, the Leges Quatuor Burgo- 
rum went one step farther: “The neighbours of the distressed shall go to 
replevy him at their cost,” 2° which means, in effect, that the cause of re- 
prisals, 7.e., denial of justice, is looked upon as a default of the community. 
Consequently the community has a duty to indemnify that member who has 
had to suffer for their default. The rights of that member are not, as was 
the case in the early days, confined to recourse against the original debtor 
whose inability or unwillingness to pay are made apparent by the proceedings 
in question. Going even a step farther, the community does not wait until 
execution has been levied upon the debtor. They satisfy the demands of the 
creditors, without any preliminary steps, “from the community’s purse” and 
then collect the appropriate, or sometimes, the double amount from the actual 
debtor who, in the latter case, is thus punished for his default. This is the 
practice resorted to by some of the English boroughs in the 12th and 13th 
centuries.26 This method dispenses with reprisals altogether. That this in- 
terpretation of the older borough charters is correct is borne out by a charter of 
later date.27_ According to this charter an indemnity is, as a rule, payable by 
the actual debtor, with the exception, however, that reprisals are made in cases 
of denial of justice. In a case of that kind, according to Bateson, no indem- 
nity is payable: “Then each burgess must take his chance and could not 
recover from the principal.’ Consequently the default of the community 
must, in that case, be made good by that member against whom reprisals 
happen to have been made. Where, on the other hand, there is no default on 
the part of the community, the original debtor has to indemnify the “dis- 
tressed”. 

We have seen that in England, as far back as the middle of the 14th cen- 
tury, reprisals in international relations had been restricted by statute to 
cases of denial of justice. This was not so in the case of Germany and Italy, 
owing to the entirely different political structure of these two countries. In- 
numerable treaties were made in both countries containing, apart from cer- 
tain deviations, somewhat similar provisions. The two Italian treaties 
concluded in the 9th century were followed by a treaty between Venice and 


% 27 Edw. III, stat. 2, c. 17. * Cap. 51 (Bateson, op. cit., I, 117). 

* Preston, Grimsby (Bateson, op. cit., I, pp. 126-7). 

27 Hereford, cap. 74, 1486 (interpolated; Bateson, op. cit., I, 118-119; also ibid., p. 119, 
n. 3; II, p. 
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the Bishop Grausa of Ceneda 78 in the year 1001 and later by a number of 
others. The result was that in the 13th century there were hardly any 
treaties of friendship which did not contain a restriction of reprisals. This 
development was not confined to Italy. It extended to the whole of the 
Mediterranean territory.2® In Italy there were laws going beyond the lia- 
bility of individual members of a defaulting community and leading to a 
liability of the latter. This was the case where treaties provided for the 
satisfaction of claims of foreign creditors by levying special customs duties,*° 
or where, as was the case in some of the townships, there was a kind of insur- 
ance against damage suffered by individuals in consequence of reprisals, 
which damage was thus borne by the community.*! This is the origin of 
what became known later on as marine insurance. The way which leads 
from these ancillary measures to the liability of the community is a long one, 
and such liability was not practicable until the distinct legal personality of 
the community had been recognized in its proper perspective. 

Whilst in France the problem of reprisals and denial of justice was not of 
paramount importance,*? owing to the centralization of government, its im- 
portance in Germany was considerable. This was due to constant controver- 
sies between the innumerable small states and their continuous disputes with 
the Emperor. As in the case of Italy, a great number of treaties were made 
restricting the application of reprisals to cases of denial of justice.** The 
rule was laid down for the first time in a privilege granted in 1173 by the 
Emperor Frederick I to a number of merchants.** 

Planitz *5 has compiled a series of later treaties. These bear reference not 
only to municipalities within Germany itself, but also to a number of foreign 
states. As regards their contents they do not differ. They mostly use the 
same phraseology “justitiam facere denegare”. The old German documents 
showing what is meant by this phraseology are ambiguous. It seems, how- 
ever, that sometimes it implies the refusal of a man to satisfy a judgment 
given against him.°¢ 

*8 Ughelli, [talta Sacra, 1717, V, 179. 

*9See Doren, Italienische Wirtschaftsgeschichte, I, 1934, pp. 401-2, 413-14, 525-26, and 
the numerous treaties in Schaube, op. cit., pp. 149-50, 559, 570, 607, 609, 611, 635, 655, 680, 
697, 700, 708, 753-7. 30 Schaube, op. cit., pp. 751-2. 

1 Levasseur, Histoire de Commerce de la France, I, 1911, p. 165. 

*® With the exception of ‘Defence of the Fairs” in matters relating to markets and fairs. 
See P. Huvelin, Droit des Marchés et des Foires, 1897, pp. 427-29, 448-86. Apart from that, 
reprisals were prohibited by a number of privileges without exceptions even in cases of 


denial of justice. See, e.g., Collinet, Etudes sur la Saisie Privée, 1893, pp. 106-11. 
8 This rule of law may also be found in the municipal laws of numerous towns. 


ue. . , tllius loct mercatoribus, ubi negata est ei justitia, pignus auferat.”” Planitz, in 
Zeitschrift der Savigny-Stiftung fiir Rechtsgeschichte, Germanistische Abteilung, Vol. 40, 1919, 
p. 181. % Loc. cit., pp. 178-80; see also Collinet, op. cit., p. 109. 


% See Planitz, loc. cit., pp. 181-2. 
Until the 18th century there were all over Europe treaties restricting reprisals to cases of 
denial of justice. As to this, see the quotations in Bynkershoek, Quaestiones Juris Publici 
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Such was the position in England, Italy, France and Germany when the 
lawyers first began to take any interest in the legal aspect of reprisals. From 
the beginning, reprisals were closely associated with denial of justice. They 
were only allowed in cases of denial of justice, and it may safely be said that 
they developed from a means of mere force to a legal institution by being 
made dependent upon denial of justice. They are permissible only “quando 
civitas non vult reddere jus de cive suo”.8* The theory is already fully de- 
veloped in the works of Bartolus who wrote the first monograph on reprisals 
in 1354. Bartolus establishes the theory, accepted by later writers and by 
Grotius, that in Rome the subject-matter was of little or no importance since 
the centralization of power was sufficient to give redress.28 After the collapse 
of centralized power, the Italian municipalities had, according to Bartolus, 
no access to a superior power which might have been able to give such 
redress. This lack of a superior power leads to the necessity of reprisals, 
provided there is a denial of justice. Then and only then are reprisals per- 
missible before the forum of conscience. They are permissible before a civil 
forum where there is a just cause, and the most legitimate cause is that based 
upon the default of a community in dispensing justice. This is so according 
to jus divinum as well as jus gentium, since both of these hold “legitimate” 
wars to be permissible. It is there that we find the idea of justifying wars as 
well as reprisals. All the writers of early days reiterate the statement that if 
wars are permissible for a justa causa, then reprisals must also be permissible, 
provided there is a justa causa. Reprisals are a kind of war, and they can, 
therefore, only be made by the superior power within the community. Gio- 
vanni da Legnano, in a treatise written in 1360, bases his theory *® on the 
works of Bartolus. He distinguishes between a judge who denies justice 
and one who does injustice. Denial of justice is the failure of the judge to 
remedy a prior wrong. Legnano goes as far as to blame a community which 
has no judge of appeal. He then goes on to discuss the effect of a rule equiva- 
lent to what is nowadays known as the Calvo clause: such a pact is, according 
to Legnano, of no legal effect if an injury is actually inflicted since, in that 
case, the door would be open to dolus (Cap. CLV). Like Bartolus, Legnano 


Libri Duo, Bk. I, chap. XXIV; Manning, Commentaries on the Law of Nations, new ed., 
1875, pp. 148-150; Butler-Maccoby, op. cit., p. 176; Levasseur, op. cit., p. 264; Nys, Origines 
du Droit International, 1894, p. 75; Mas Latrie, op. cit., p. 575; Polson, Principles of the Law 
of Nations, 2nd ed., 1859, pp. 36-37; Grover Clark, “English Practice with regard to Re- 
prisals by Private Persons”, this Journat, Vol. 27 (1933), pp. 709-11, etc. 

87 Cino de Pistoja, 1270-1337; see Alberto del Vecchio and Eugenio Casanova, Le rap- 
presaglie net communt medievali, 1894, pp. XXI-XXII. 

38 The theory was not founded by Bynkershoek, as Butler-Maccoby, op. cit., p. 173, seem 
to assume. 

39 Tractatus de bello, de represaliis et de duello, new ed. by James Brown Scott, 1917; see 
also A. Breyne, Le Droit de Guerre selon Jean de Legnano (Thése), Louvain, 1932. 
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advocates great care in the application of reprisals. This admonition is 
reiterated throughout the centuries until we reach the work of Grotius and 
Vattel. 

Martinus Garatus *° and Johannes Jacobus a Canibus,*! both Italians like 
their predecessors, do not go beyond these principles in their treatises on re- 
prisals. Jacobus argues that reprisals are allowed, “because if a nation 
denies justice natural equity says that war might be declared against it, and 
in a war it is allowed to seize men and their goods.” This is the same argu- 
mentum a majore ad minus used by Bartolus. The influence of Roman civil 
law in his deduction is unmistakable: the judge is the mandatary of the 
community, and if he denies justice, the community is liable in the same way 
as any other principal is liable for the defaults of his agent. 

The old authorities invariably state that reprisals are justifiable and exist 
only for the purpose of replacing an appeal to superior jurisdiction which is 
nonexistent. Whether justice had actually been denied in a particular case 
was in those days purely a question of power. Once the community had 
authorized one of its: members to make reprisals against members of another 
state on the ground that the other state was alleged to have denied justice, 
there was no impartial judge who might have been entitled to investigate the 
underlying facts. The legal-technical problem of the consequences of denial 
of justice becomes more important than the doctrine itself. The theorists 
were little concerned with the juridical analysis of the term since there was 
no independent judge to decide whether the facts in a particular case justified 
the assumption that denial of justice actually existed. It seems like an 
anachronism that in the latter part of the 15th century adventurers were able 
to bring a number of actions for the same cause, first in London, then before 
the court of the Duke of Burgundy, then before the French courts, and finally, 
on the ground that justice had been denied to them, before the Papal court in 
Rome. It was not until international justice ** and diplomatic arbitration 
had developed to a certain extent that the importance of the term “denial of 
justice” became more prominent. This development has taken place only in 
recent times. At the present day special reprisals, originally consequential 
upon denial of justice, are only of historical interest. The underlying cause 
itself, however, occupies a prominent place in the system of international 
delicts, and consequential upon it is now another form of reprisals, a form 
which follows upon all international delicts. 

Pursuing our study of the older literature, we now reach a climax such as is 
only reached once in a millennium: that is the Spanish School, revived and 


“ Died in 1450. Tractatus illustrium Jurisconsultorum, XII, 1584, pp. 279-81. 

" Died about 1494; ibid., pp. 275-9. 

“ Heyron v. Proute and others; as to this, see Leadam and Baldwin, Select Cases before 
the King’s Council, 1918, pp. cxrv—v1, 110-14, 121-29. 

“Today, even international justice might commit a “denial of justice”; see, e.g., F. 
Castberg, Académie de Droit I nternational, Recueil des Cours, 1931, I, p. 381. 


72 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


brought to our knowledge by James Brown Scott, who has thereby erected 
himself a monumentum aere perennius. Vitoria’s observations on denial of 
justice and reprisals, although not very numerous, are most elucidating. 
Like the writers before him, he attaches great importance to the question as 
to when reprisals are permissible. After stating all possible objections, he 
eventually decides in favor of the legality of reprisals. In his endeavor to 
mitigate the existing practice, he insists on the payment of compensation by 
the guilty individual to the person upon whom reprisals have been inflicted.** 
This idea is not any more revolutionary than is the idea of not allowing re- 
prisals unless a state is unwilling to give satisfaction for an injury.*® Such 
an injury is, according to Vitoria, a failure of the state to remedy a prior 
wrong. Being a man of deep humanity and, therefore, on principle, hostile 
to the institution of reprisals in their entirety, Vitoria limits their applica- 
bility. In so doing he gives the example of forcible retaking of stolen prop- 
erty by the rightful owner.*® In accordance with the etymology of the word 
reprehendere Vitoria regards reprisals merely as recuperation, 7.e., natural 
restitution by which the status quo is restored. He conceives the following idea 
which, however, does not become universally acceptable until later, when the 
state alone has a right to make reprisals: “It is a question not of individual 
persons, but of a state.” 47 The above-mentioned observations of Vitoria 
were, until recently, almost unknown. In 1933 they were brought to light by 
James Brown Scott, who had already analyzed some of the earlier and better 
known works of the same writer.*® According to Vitoria, a condition prece- 
dent of reprisals is a “breach of duty” on the part of the state, 7.e., a breach 
which constitutes neglect to vindicate the right against the wrongdoer. Be- 
ing conversant with the theory of the liability of the state, Vitoria was able 
to see in reprisals nothing but the consequences of a tort committed by the 
state, or, in other words, denial of justice, which involved the duty of the 
state to accord justice to a foreigner. 

The argument of Covarruvias (1512-1577), another great Spanish writer, 
is not unlike that of Vitoria. In two of his books he deals with reprisals and 
denial of justice.*? He advocates humanity, and stresses, like Vitoria, the 
relationship between the two principles and the state: the state must suffer 
if it fails to punish wrongs committed by its nationals. Linking this theory 

“ De Bello, On St. Thomas Aquinas, Summa Theologica, Secunda Secundae, Quest. 40, sect. 
15. Translated in James Brown Scott, The Spanish Origin of International Law, Part I, 
1933, p. CXXIII. Op. cit., p. CXXII. 

“ See also Frederico Puig Pefia, La influencia de Francisco de Vitoria en la Obra de Hugo 
Grocio, 1934, pp. 213-14; also Camilo Barcia Trelles, Académie de Droit International, 
Recueil des Cours, 1927, II, pp. 309-311. 

47 Scott, The Spanish Origin of International Law, p. cxx1m1. 

48 Relection on the Law of War, s. 41, reprinted in Vitoria’s De Jure Belli Relectiones, ed. 
by James Brown Scott, 1917; Scott, The Spanish Origin of International Law, pp. 212-13, 


232, 284; Spanish Conception of International Law and of Sanctions, 1934, p. 16. 
49 Opera Omnia, Antwerp, 1638, I, p. 492; II, p. 148. 
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with the theory of justum bellum, Covarruvias arrives at the conclusion that 
reprisals are allowed only under the same conditions as war. 

Of those writers succeeding the great Spaniards and preceding Grotius, 
Gentili ®° develops new theories, whilst Ayala *! does not in any way advance 
the study of the subject. Gentili, like the others, admits the permissibility 
of reprisals on the ground that denial of justice even justifies war. He di- 
vides denial of justice into refusal to do (justice) and neglect in doing justice. 
This is the same as the distinction made by Legnano between déni and défi de 
justice, a distinction which appears time and again in modern books. When 
expounding his theory of the rule of local redress, Gentili distinguishes be- 
tween wrongs originally committed by private individuals and wrongs com- 
mitted by the community. The latter indicate the beginning of a new theory 
by which reprisals develop into a political means of force. Reprisals are no 
longer used for the purpose of executing private judgments, but for the pur- 
pose of settling all kinds of controversies concerning states. Simultaneously 
the term “denial of justice” loses the character of a failure of protective justice 
and becomes nothing but a name which covers complaints of a purely political 
nature with the cloak of law and tradition. 

Hugo Grotius,®? although he regards reprisals as a kind of war, is the first 
to separate the problem of denial of justice and reprisals from that of justwm 
bellum. Reprisals are resorted to for the purpose of enforcing the liability 
of the state. They are subsidiary to the liability of the state and not to that 
of the original debtor.®? Reprisals are only taken in cases of denial of 
justice.54 Like Gentili, Grotius distinguishes between déni and défi de justice. 
But he is the first to find for these terms the following well-known interpreta- 
tion which proved to be of fundamental importance to their future develop- 
ment:55 There is a denial of justice ‘where a judgment can not be obtained 
against a criminal or a debtor within a reasonable time,” there is a défi de 
justice “where in a very clear case judgment has been rendered in a way 
manifestly contrary to law”; “in a doubtful case there is a presumption in 
favor of those who have been chosen by the state to render judgment.” 
Foreigners as well as those owing allegiance are subject to territorial author- 
ity. The extent of that authority, however, differs in that nationals have to 
obey even an unjust judgment, whereas foreigners have a “right of compul- 
sion,” viz., of reprisals. 

Zouche,** who is influenced to a considerable extent by both Gentili and 
Grotius, makes, like the former, a distinction between private and public in- 


°° De Jure Belli Libri ITT, 1598, new ed. by James Brown Scott, 1933, Bk. I, chap. XXI 
(Rolfe’s translation). 

"\ De Jure et Officiis Bellicis et Disciplina Militari Libri ITT, 1582, new ed. 1912, by James 
Brown Scott, Bk. I, chap. IV, § 10 (Bate’s translation). 

De Jure Belli ac Pacis, Bk. III, chap. 2. Jbid., §3. “Ibid. §4. "Ibid., § 5. 

“ Juris et Judicii Fecialis, sive Juris inter Gentes, et Quaestionum de eodem Explicatio 
(1650), new ed. by James Brown Scott, 1911, and translated by Brierly, Pt. II, sects. 5-6. 
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jury. This distinction, which in Gentili’s works serves as the basis of the 
rule of local redress, is of a more substantial nature in the works of Zouche: 
“The goods of all subjects are liable in respect of debts owing by a civil society, 
or its head, whether owing primarily on their own account or because they 
have made themselves liable by not enforcing the debt of another.” 

Here we see that claims of a purely political nature are equivalent to those 
based upon a failure to do justice. Denial of justice is no longer the basis of 
reprisals. It is the international delict in general which becomes a condition 
precedent of the application of reprisals. In the works of Cornelius van Byn- 
kershoek *7 we still find the original meaning of the term “denial of justice”. 
Examples based upon contemporaneous diplomatic practice are given, and it 
is said that reprisals are not to be made, unless “justice has clearly been 
denied.” Denial of justice presupposes “violence or injustice previously done 
to the subjects.” Bynkershoek then goes on to say: “Thus an injury done by 
force and not rectified by the courts is rectified by force,” and, dealing with 
unjust judgments as being a condition precedent of reprisals, he quotes an old 
law of Amsterdam, which “specifies that if any citizen of that place suffers 
wrong outside the domains of the state whether by force or by an unjust judg- 
ment...” Criticizing the wording of the statute, Bynkershoek says: 


The law uses the phrase “by an unjust judgment”, so that it does not 
suffice merely to pronounce judgment; it must also be just, and the magis- 
trate is to be judge of the fairness, for this is a matter which is not usually 
submitted to the decision of others. . . . The plaintiff will readily in- 
terpret it even when a decision is given, but in an unfair way, and we may 
add that sovereigns will generally interpret all unfavorable decisions as 
unfair. 


Bynkershoek’s remarks show the chief flaw of the whole doctrine: Reprisals 
do not create a state of war, but they differ from it only in quantity and not 
in quality.5§ 

Christian Wolff 5® holds reprisals to be permissible “when another people 
does an injury to us or to our citizens, and, when asked, is unwilling to repair 
it within a proper time.” © This statement proves that the term “denial of 
justice” loses more and more its original meaning. It no longer represents 
the failure to protect the rights of foreigners, but it becomes a collective term 
implying all those acts which are known as international delicts. It ceases 
to be a denial of justice on the part of judicial authorities of the state and be- 
comes a denial of justice in respect of the claims of another state. By depict- 
ing denial of justice in that perspective, Wolff lays the foundation-stone of 


57 Quaestionum Juris Publict Libri Duo (1737), ed. by Scott, 1930 (Frank’s translation), 
Lib. I, cap. XXIV, p. 133 et seq. 

58 “T believe that circumstances which permit a province to wage war, also permit it to 
issue letters of reprisal.” 

5* Jus Gentium methodo scientifica pertractatum (1749, new ed. by James Brown Scott, 
1934, with translation by Drake), cap. V, § 562 et seq. 6° Tbid., § 589. 
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the modern terms of “international delinquency” and “international delict”. 
He then tries to distinguish accurately between war and reprisals. This dis- 
tinction, however, can only be drawn with difficulty, since war and reprisals 
are the consequences of one and the same tort. They both are merely the 
specific consequences of an attitude infringing the rules of international law. 
But, whereas hitherto infringements of international law had differed at least 
quantitatively, Wolff now presents us with a monistic doctrine. The distinc- 
tion between reprisals and war is put on a different basis, the criterion of the 
underlying legal cause which justifies the two measures being almost entirely 
replaced by the criterion of the kind of force applied: 


Reprisals are a certain kind of war, but one which is more akin to 
private war. For by reprisals things are taken by force which belong to 
subjects of another nation, . . . or, . . . with the purpose that we may 
acquire the right which another nation refuses to give us, consequently 
we pursue by force our right against one who does not wish to give it 
tous. That is war. But when reprisals are made, the whole people is 
not assailed by force, but individuals contend with force.* 


It is said, however, that a war is a measure subsidiary to reprisals so as to 
render a just cause of reprisals a just cause of war only if and when reprisals 
are expected to be unsuccessful and are deemed to be necessary in order to 
obtain satisfaction for an international delict. The causes justifying war are 
said to be the same as those justifying reprisals only.** But even in those 
days it was deemed advisable to change that state of affairs which made hardly 
any distinction between war and reprisals. That this distinction was not 
clear-cut was mainly due to the fact that reprisals, which had originally been 
nothing but the legal consequences of denial of justice, in the sense of a failure 
of protective justice, had become a means of settling political controversies * 
and of replacing war.** Vattel, the man who helped to make Wolff’s works 
known by bringing them into popular form, was the first to recognize the weak- 
ness of the above-mentioned theory. According to Vattel, in common with 
earlier writers, denial of justice is a condition precedent of reprisals; 
it appears as the sole condition. Denial of justice is regarded as the failure 
to redress a prior wrong, and a distinction is made between the two wrongs as 


" Jus Gentium methodo scientifica pertractatum (1749, new ed. by James Brown Scott, 
1934, with translation by Drake), cap. V, § 603. 8 Thid., § 606. 

% See, e.g., the well-known dispute between Great Britain and Prussia in 1745, after the 
taking of prizes by Great Britain. Charles de Martens, Causes Célébres du Droit des Gens 
(2nd ed. 1858), II, pp. 97-168. 

“ Gradually the right of carrying out reprisals was taken away from individuals and given 
to the state. 

* E. de Vattel, Le Droit des Gens, ou Principes de la Loi Naturelle, 1758, Bk. II, Chap. 
XVIII, sec. 350, ed. by Scott, 1916, Fenwick’s translation. Albert de Lapradelle, in his 
preface to this edition, draws particular attention to the way in which Vattel deals with the 
question of denial of justice and says that it is one of the examples which disprove the asser- 
tion that Vattel is lacking in originality. 
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regards the damage they inflict.** The distinction between war and reprisals 
is, in the first place, a formal one: war is to be the last resort where reprisals 
are unsuccessful. But then Vattel goes on to say, and this observation goes 
far beyond those of previous writers: 


When the difference does not concern an act of violence or a civil tort, 
but concerns a contested right... it is a declaration of war which 
ought to follow and not the pretended application of reprisals, which in 
such cases would be real acts of hostility without declaration of war and 
would be contrary both to public faith and to the mutual duties of 
nations.®* 


Westlake * has drawn our attention to this doctrine which proves that 
Vattel foresaw the present-day dilemma between war and reprisals and en- 
deavored to avoid it. This, however, must not lead us to assume that Vattel’s 
theory of denial of justice was a modern one in that he meant by this term the 
refusal to accord justice to foreign individuals. Although Vattel insists on 
the necessity of a prior wrong, the examples given by him clearly show that 
the wrong may not only be one committed against a foreign individual, but 
also against a foreign state.® It follows that the distinction between those 
circumstances justifying war and those justifying reprisals only is not equiva- 
lent to the distinction between political wrongs and wrongs which have 
originally been committed against an individual. More likely the basis of 
the theory is that in cases of doubtful claims arising between two states, the 
matter shall be settled by war, and in cases of infringements of rights firmly 
established by proof, reprisals shall be used in order to enforce resti- 
tution.”° 

With regard to the requirement of local redress, Vattel states the rule which 
has been adopted by later practice, that it must cease where there is “good 
reason to think that the demand for it would be ineffectual.” 7 

The dilemma between war and reprisals is particularly prominent in the 
works of writers after Vattel. The meaning of the term “denial of justice” 
is enlarged and acquires the character of a general international tort. Re- 
prisals become a measure of self-help following upon a déni which one nation 
or one of its subjects has suffered at the hands of another nation or indi- 
vidual.72 Consequently, justice may be denied by an individual, and there 
may also be a denial of justice where there is an international delict which 
has little to do with the infringement of individual rights and the failure of 
their protection. This was the case in the controversy between Great Britain 


% FE. de Vattel, Le Droit des Gens, ou Principes de la Loi Naturelle, 1758, Bk. II, Chap. 
XVIII, sec. 349. 87 Thid., § 354. 

68 Collected Papers, 1914, p. 594. 

6° £.9., if a nation has taken possession of that which belongs to another, if it refuses to 
pay a debt, etc. Vattel, op. cit., Chap. XVIII, § 342. 70 Thid., § 343. 1 Thid. 

™ Gérard de Rayneval, Institutions du Droit de la Nature et des Gens, Vol. I, p. 312 (new 
ed., Paris, 1832). 
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and France which eventually led to an alliance between the latter country 
and the United States, and in which the English were accused of having con- 
stantly denied justice.** In an essay entitled ““Reprisals and War,” ** West- 
lake describes the developments of the 18th century theories 7° which are the 
main cause of our present-day inability to distinguish adequately between 
war and reprisals. Whilst, according to Westlake, reprisals were originally 
used to obtain satisfaction of contractual claims or redress of injuries, “the 
sum claimed being in either case capable of pecuniary statement,” they came 
eventually to be used for the enforcement of all kinds of claims: “of State 
claims not of a pecuniary nature, of any claims, therefore, which might have 
been prosecuted by war if the State which makes them had chosen to take that 
course.” With regard to § 354 of Vattel’s book (vide supra) refuting the 
practice of his days, Westlake suggests that the British practice in the second 
part of the 18th century must have been in his mind.** Although it is true to 
say that the origin of modern reprisals occurs in this period, the fact that 
Westlake’s distinction between pecuniary and political differences is entirely 
modern and was then unknown must not be lost sight of. Historical facts 
show that the old reprisals did not aim exclusively at the satisfaction of 
pecuniary claims. Originally denial of justice was a condition precedent of 
their application, denial of justice being the refusal to accord justice to a 
subject of a foreign state. Although these proceedings invariably concerned 
the money and goods of individuals, it must not be forgotten that the primary 
consideration was not the pecuniary claim, but the denial of justice: for 
centuries it was the one and only condition precedent of reprisals. Gradually, 
however, reprisals became detached from denial of justice and they came to 
be the consequence of international delicts in general, regardless of whether 
such delicts had been committed against individuals or others. The detach- 
ment of reprisals from denial of justice having taken place,” the definition of 
denial of justice gradually contracted, and the term came to mean again what 
it had originally meant: a failure of protective justice. In works on interna- 
tional law the law dealing with reprisals is now, as a rule, distinct from the 
law on denial of justice. Occasionally, however, denial of justice, which in 
modern terminology denotes only one type of delict, is still held to be a condi- 


73 Gérard de Rayneval, Institutions du Droit de la Nature et des Gens, Vol. II, p. 129. 
Rayneval, 1736-1812, a learned man of practice, took part in the negotiations, together with 
his brother, who was the first French ambassador to the United States. Parts of Rayne- 
val’s book are even today of considerable interest with regard to the diplomatic history of 
the treaty of alliance. 

% John Westlake, Collected Papers on Public International Law, ed. by L. Oppenheim, 
1914, pp. 590-606; also Charles Cheney Hyde, International Law (Boston, 1922), II, p. 174. 

% We have seen that this development had been initiated by Gentili and Zouche. 

% For particulars, see Westlake, op. cit., pp. 594-5: “the object of such acts, 7.e., hostile 
acts in time of peace, was clear, namely to enforce the negotiations by the advantage gained 
by the show of determination.” 

™ This was not the case until the 19th century. 
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tion precedent of reprisals.78 Therefore, we find in Oppenheim’s/nternational 
Law ™ a refutation of the theory that reprisals are allowed only in cases of 
denial of justice. 

As sanctions of international delicts, reprisals fulfil those functions which 
they and wars fulfilled at a time when the term justum bellum was still in use. 
This term, which has never altogether lost its meaning,®° and the importance 
of which is often underestimated at the present time,*! signalizes a formalized 
resurrection in the modern law relating to the prevention of war.®? In 
earlier times just cause of war and denial of justice were complementary terms. 
They were both international delicts and as such resulted in the same sanc- 
tions, 7.e., reprisals or war. Qualitatively the two terms did not differ from 
one another. Quantitatively they only differed in that denial of justice 
was in potentia also a just cause of war. They could both exist side by side, 
as long as there were neither formal prohibitions of war ®** nor a complete 
jus in bello, and particularly as long as the term “denial of justice” still re- 
tained its clear-cut character. Later we find such disquieting features as the 
case of The Boedes Lust, §* with regard to which Sir W. Scott said that an 


78 As to modern terminology, see Phillimore, Commentaries, 2nd ed., 1873, III, p. 18: 
reprisals are a reaction to “an injury done to the rights, stricti juris, of a State’’; Kliiber, Droit 
des Gens, 2nd ed., 1874, §234; Heffter, Droit International, 3rd ed., 1873, pp. 211-12; Hall, 
International Law, 1880, 7th ed., 1917, pp. 379-83. On the other hand, the following still 
regard denial of justice as a condition precedent of reprisals: Manning, Commentaries, new 
ed., 1875, p. 147; Creasy, First Platform, 1876, pp. 401-403; Lawrence’s Wheaton, 1863, 
p. 506; Halleck, International Law, new ed., 1878, I, p. 423. Even more remarkable is 
Woolsey, Introduction to the Study of International Law, 5th ed., 1879, pp. 188-9: ‘‘Re- 
prisals may be undertaken on account of any injury, but are chiefly confined to cases of 
refusal or even obstinate delay of justice.” Similarly Rivier, Principes du Droit des Gens, 
1896, II, pp. 191-2. 

79 Oppenheim-Lauterpacht, International Law, 5th ed., 1935, II, § 34. 

80 Tt is particularly the practice of states which have always regarded war as the sanction 
of illegal acts. (Métall, Revue Internationale de la Théorie du Droit, 1936, p. 327; also the 
instructive collection of declarations of war of the last eighty years, in Lauterpacht, The 
Function of Law in the International Community, 1933, pp. 364-5.) See also Kunz, 
Kriegsrecht und Neutralititsrecht, 1935, pp. 1-2 and observations in Oppenheim-Lauterpacht, 
op. cit., p. 184. 

81 The term is sometimes regarded as having no practical value. On the other hand, see 
Les Fondateurs du Droit International, 1904, Pillet’s introduction, pp. Xx11-IVv. 

In particular, only a just war was an effective causa foederis; as to this, see a Swiss treaty 
of the year 1352 (Redslob, Histoire des Grands Principes du Droit des Gens, 1923, p. 151, 
n. 3; for the whole doctrine see Grotius, op. cit., II, 15, 23; Bynkershoek, op. cit., I, 9, etc.). 

8% See Brierly, Law of Nations, 2nd ed., 1936, p. 26; Fischer Williams, Chapters on Current 
International Law, 1929, pp. 71-73; Kunz, “The Law of Nations, Static and Dynamic’’, 
this JourNAL, Vol. 27 (1933), p. 630 et seg.; Le Fur, Précis de Droit International, 2nd ed., 
1933, pp. 275-76, 489-90. 

83 See in particular the observations of Strupp in Académie de Droit International, Recueil 
des Cours, 1934, I, p. 572. 

*&5 C. Rob. 233. The case was decided in 1804. See James Brown Scott, Cases on 
International Law, 1922, p. 497; Oppenheim-Lauterpacht, op. cit., pp. 120-21; Westlake, 
op. cit. 
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embargo on an alien’s property was subject to two interpretations: if war had 
not followed, it would have been regarded as a successful reprisal; but as war 
did follow, it was retroactively treated as a hostile measure ab initvo. 

Although positivism banned the term justa causa belli from the law of war, 
the principle underlying it was strong enough to be resurrected as a condition 
precedent of reprisals. Since, however, war was in those days never declared 
without reference to some infringement of law, the difference between war 
and reprisals became apparent only in the intention of the Powers concerned. 
The inadequacy of such a distinction is well known in our present-day law 
relating to the prevention and prohibition of war, and it has led to such 
grotesque results as pacific measures accompanied by battles of varying im- 
portance. 

The term “denial of justice” after having been severed from the legal con- 
sequence of reprisals, re-adopts its original meaning as a refusal to accord 
justice to a foreign subject.This restrictive interpretation is rivalled by an- 
other which includes in denial of justice every conceivable kind of interna- 
tional delict.8° But since in the meantime, 7.e., in the course of the last hun- 
dred years, the conception of illegality in international law has acquired a 
definite meaning, the wide interpretation of the term “denial of justice” be- 
comes superfluous. The question remains, however, whether the restricted 
interpretation according to which denial of justice is merely a refusal of 
protective justice becomes likewise superfluous. This question must be 
answered in the affirmative since, in course of time, other kinds of denial of 
justice besides the refusal to hear a case have become international delicts. 
Today the one and only important consideration is which particular kind of a 
failure to accord justice is in issue in a given case. The numerous contro- 
versies,®® as e.g., whether a judgment delivered in defiance of international 
law is a denial of justice, whether denial of justice comprises only those illegal 
acts which are preceded by a prior wrong, whether denial of justice can be 
committed by courts only, and many others, are immaterial, once everybody 
is agreed that the underlying acts are illegal and that they give a right to 
reclamation. Consequently, the term is not used by many eminent writers, 
among whom is Hall, the first writer on state responsibility in a modern sense.87 
It is likewise omitted from the awards in the Panama-United States ar- 
bitration.88 

The whole theory of international responsibility is based on a standard 
varying according to several circumstances of the act in question. The term 


8% In particular, Nielsen. See his statement in the Neer Case, this Journan, Vol. 21 
(1927), p. 560. 

% See Fitzmaurice, British Year Book of International Law, 1932, p. 93 et seq. 

8? Responsibility of a state in respect of acts done by administrative agents, judicial func- 
tionaries, private persons. Hall, International Law, 1880, § 65. 

% It is also omitted from Art. 9 of the preliminary draft of the third committee of the 
Hague Codification Conference; see Borchard, this JournAt, Vol. 24 (1930), pp. 533-5. 
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“denial of justice” does not convey the innate characteristics of that standard; 
for the latter is dependent not only upon the person who is responsible for the 
act in question, but also upon numerous other circumstances, such as the 
situation of the country as a whole: e.g., it cannot be expected of a government 
that its treatment of aliens show the same degree of carefulness in a zone of 
military operations as in other circumstances.5® The same applies to a 
country which finds itself in a serious internal crisis.°° On the other hand, 
there are cases in which the standard must be raised: e.g., as regards the pro- 
tection of foreigners engaged in official functions. Sometimes the standard 
is also influenced by the type of official (e.g., administrative) who exercises 
judicial powers.®*! 

The fact that the term “denial of justice” enjoys such widespread recogni- 
tion even today is largely due to its association with the practice of contesting 
the legality of certain acts by relying on a preceding denial of justice. The 
term being an offspring of the Law of Nature, can hardly be defined in a purely 
rationalistic way, and it is, therefore, particularly cherished by those who 
hope to derive benefit from its obscurity. It denotes, according to South 
American practice, the refusal of access to justice, and, according to the prac- 
tice of others, every kind of international delict. All attempts at definition 
are arbitrary and in no way precise.®? Even the attempt of Borchard *° to 
give the term a restricted meaning by confining it to acts or omissions oc- 
curring in the course of doing remedial justice has not remained unchallenged, 
since, as has been said by Dunn, the prosecution of criminals is not justice in 
its remedial sense.* 

One reason for the use of the term might have been the fact that other rules 
of international law refer to it. But all the references are made as if the 
meaning of the term were well known and clearly defined and did not require 
explanation. These references are contained in the rules regarding the Calvo 
clause and contract claims. As has often been said, the Calvo clause becomes 
ineffective in the case of a denial of justice. As a matter of fact this means 
that the clause has very little or no effect if one of the broader notions of 
denial of justice is applied. On the other hand, a contract claim justifies 
diplomatic reclamations only if a denial of justice occurs. In the era of 
justiciability of almost every question, it is not difficult to introduce a claim 
of denial of justice which allows the fictitious upholding of the Calvo clause 
and which, at the same time, makes the interposition in behalf of contract 


8° Chevreau Claim. See Hudson, this Journat, Vol. 26 (1932), p. 804. 

%° Kaiser Case, General Claims Commission, U. S.-Mexico, Opinions of Commissioners, 
1929, p. 84; see also Nielsen’s statement in the Canahl Case, Opinions, p. 93. 

*t Roper Case, General Claims Commission, U. S.-Mexico, this JourNa, Vol. 21 (1927), 
Di 144. % See Dunn, op. cit., p. 153 et seq. 

* In his commentary upon Art. 9, Harvard Research Draft, 1929, Responsibility of States, 
this JouRNAL, Spl. Supp., Vol. 23 (1929), p. 173. 

“ Nemo prudens punitt quia peccatum est, sed ne peccetur. Seneca, De Ira, I, 16. 
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claims difficult. In truth, the former is disregarded, and the decision of the 
latter is brought into the discretionary power of the claiming government. 
The lack of clarity of the term is also responsible for its use in several treaties 
the parties to which reach an agreement without saying on what they are 
agreed and leaving the question open until a concrete controversy arises. It 
is a compromise in words, but actually it amounts to a postponement of the 
decision. 

Taken as a whole, however, the development of denial of justice, if we look 
at it from its inception, presents a hopeful outlook. Whilst originally re- 
prisals could be made without restrictions being imposed, they came to be a 
measure which in comparatively early days aimed at enforcing the right of 
foreigners to protective justice, and was not permissible unless there was a 
denial of justice. Later the underlying facts were severed from their legal 
consequences, and at the present time denial of justice does not lead to self- 
help on the part of the injured party, and, as a rule, not even to reprisals. It 
leads merely to a peaceful reclamation by the state and, in certain cases, the 
dispute is settled amicably by an arbitral award.* 


*I owe a great debt of gratitude to Frederick L. Honig, J. D., of the Middle Temple 
London, without whose valuable coéperation this article could not have been written. 
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There is probably no branch of international law which is so calculated to 
encourage the skeptic as that mass of contradictory precedents, dogmatic 
assertions, and vague principles which are collected under the common head 
of “intervention,” and perhaps there is no more potentially dangerous ground 
of intervention than that which is variously described as “‘self-preservation” 
and “self-defence.” It was inthe Caroline case that self-defence was changed 
from a political excuse to a legal doctrine. At a time when the law has be- 
come once more fluid and is undergoing rapid change, a reconsideration of the 
Caroline controversy, and of McLeod’s case to which it is so closely allied, 
may serve a useful end. 

THE CAROLINE 


The Facts. The case is not without topical interest, for it was precipitated 
by the assistance afforded by citizens of a third state to a rebellion against a 
constituted government. The occasion was the Canadian rebellion of 1837. 
Active sympathy with the rebels was aroused at various places within the 
United States, but especially along the Canadian border.1. The United States 
Government took steps to maintain order and to restrain codperation with 
the rebels, but, hampered as they were by the strong partisanship of a large 
proportion of American citizens, their efforts were not attended by success. 
After the main body of insurgents had been defeated, many of them sought 
refuge within the Union. The rebel leaders, McKenzie and Rolfe, appeared 
at Buffalo, where, at largely attended public meetings, they urged that a force 
be organized to assist them in their attempt to carry on the rebellion. Sev- 
eral hundred volunteers did, in fact, join their ranks, and arms and ammuni- 
tion were openly supplied to them. The occurrences are thus described by 
the Mayor of Buffalo: ? 


Yesterday (13th) men were actively engaged in collecting arms and 
ammunition, and enrolling names, for the openly-expressed purpose of 
invading Canada. A handbill was posted up towards evening, calling 
upon the volunteers for Canada to meet in front of the theatre, for the 
purpose of taking up their line of march. A number met, armed and 
equipped. A large assemblage soon after gathered around the Eagle 
tavern, which had been the depot for arms through the day. A general 


1 The authority for the facts set forth in this résumé is the correspondence to be found in 


H. Ex. Doc. No. 74, 25th Cong., 2d Sess. 
2 Mr. Trowbridge to the President, Dec. 14, 1837, H. Ex. Doc. No. 74, 25th Cong., 2d 


Sess. 
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was duly appointed to take command of the invading army. About nine 
o’clock the people generally dispersed. The volunteers, with their 
friends and abettors, marched, with their arms and colors, out of the city, 
as was supposed for the night; about one o’clock this morning a portion 
of them returned and entered the court-house, and forcibly took from the 
sheriff two hundred stand of arms belonging to the State arsenal at 
Batavia. They also took from the gun houses two field-pieces, and then 
marched to Black Rock, where they are now quartered. 


The force appears to have grown to about a thousand strong,’ and their 
activities are described as follows in a report of the Law Officers of the Crown:4 


It appears that on the 13th of December last, a numerous Armed body, 
composed chiefly of American Citizens, had openly invaded and taken 
possession of Navy Island, a Part of the British Possessions. This Body 
was under the Command of an American named Van Rausselear, who, 
affected to establish in Navy Island, in conjunction with the Canadian 
Rebels, a Provisional Government for the purpose of revolutionising 
Canada. From the 13th to the 29th inclusive Van Rausselear and his 
followers kept possession of Navy Island, and were guilty of repeated 
Acts of Warlike aggression on the Canadian shore, and also on British 
Boats passing the Island. During all this time there was constant com- 
munication between the American Shore and Navy Island and a constant 
reinforcement of Men and Warlike Stores, was supplied from the State 
of New York and principally from Fort Schlosser. On the 29th two dis- 
charges of heavy Ordnance were made on a British Boat from the Ameri- 
can Shore, near that Fort. On this same day the “Caroline” came down 
the river from Buffalo, and after landing at Navy Island several Men 
and Packages, which it is impossible not to see contained Stores of War, 
she made two Trips between Fort Schlosser and Navy Island, and trans- 
ported from the former to the latter place a Six-Pounder and other war- 
like stores. Fort Schlosser itself appears to have been largely provided 
with Shot of Various descriptions, and other Ammunition. The Lieu- 
tenant Governor had on the 13th apprized 5 the Governor of the State of 
New York of the Proceedings which had occurred, but no answer had been 
sent to that communication. 


In these circumstances, Colonel McNab, commanding the British forces 
assembled across the river at Chippewa, judged that the destruction of the 
Caroline would serve the double purpose of preventing further reinforcements 
and supplies from reaching the island, and depriving the rebels of their means 


*H. Ex. Doc. No. 64, 25th Cong., 2d Sess. 

‘ Dated Feb. 21, 1838; see also note 15 below. All the Law Officers’ Reports referred to in 
this article will be found in the Public Record Office in London, Vols. F. O. 83., 2207-2209. 

For the benefit of readers unacquainted with the work of the Law Officers of the Crown in 
England, it may be explained that their functions include that of acting as legal advisors to 
the Government Departments. Requests for such advice are made in the form of “drafts” 
prepared by the secretary of the Minister at the head of the department concerned. The 
replies of the Law Officers are called “reports”; they usually repeat the substance of the 
draft, after which follows the opinion on the point in question. 

’ Lieutenant Governor Head to Governor Marcy, Dec. 13, 1837, H. Ex. Doce. No. 302, 
25th Cong., 2d Sess. 
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of access to the mainland of Canada. The plan was carried out by an ex- 
pedition sent over on the night of the 29th, under the leadership of Captain 
Drew. 

According to the deposition ® of the master of the Caroline, after clearing 
from Buffalo on the morning of the 29th, he called first at Black Rock Harbor, 
where the American flag was run up. Soon after leaving that place, a volley 
of musketry was fired at the boat from the Canadian shore, but without caus- 
ing injury. A further call was made at Navy Island, where some passengers 
disembarked and, “as this deponent supposes, certain articles of freight were 
landed.” The Caroline arrived at Fort Schlosser at three o’clock in the 
afternoon, but between that time and dark two more trips were made to Navy 
Island. At about six in the evening she was finally docked at Fort Schlosser. 
The crew and officers numbered ten, but in the course of the evening “twenty 
three individuals, all of whom were citizens of the United States,” came on 
board and requested the commander “to permit them to remain on board 
during the night, as they were unable to get lodgings at the tavern near by.” 
The requests were granted. About midnight the commander was informed 
by one of the watch that several boats, filled with men, were making towards 
the Caroline from the river. He proceeded to give the alarm, but before he 
was able to reach the dock, the Caroline was boarded by some “70 or 80 men, 
all of whom were armed,” who “immediately commenced a warfare with 
muskets, swords, and cutlasses, upon the defenceless crew and passengers of 
the Caroline.” The vessel was abandoned without resistance, for the only 
effort made by either crew or passengers appears to have been “to escape 
slaughter.” “Immediately after the Caroline fell into the hands of the armed 
force who boarded her, she was set on fire, cut loose from the dock, was towed 
into the current of the river, there abandoned, and soon after descended the 
Niagara falls.” After the Caroline had been set adrift, beacon lights were 
seen on the Canadian shore near Chippewa, and loud cheering was heard from 
that point. 

After the affray it was discovered that twelve of the thirty-three persons 
known to have been aboard the Caroline were missing, and it was thought 
that they had been in the boat when she went over the falls. However, it was 
subsequently established that only two people lost their lives: they were 
Amos Durfee, whose body was found on the quay with a ball through his 
head, and a cabin boy known as “little Billy”, who was shot while attempting 
to leave the vessel. Two persons were taken prisoners into Canada: one, a 
mere lad of nineteen and an American citizen, was sent home after being pro- 
vided with sufficient money to pay for the ferry across the river; the other was 
a Canadian fugitive. Even he seems to have been allowed to go at large after 
spending some time in the guard room at Chippewa.” 


¢ H. Ex. Doc. No. 73, 25th Cong., 2d Sess. 
7™N. 8. Benton to Hon. John Forsyth, Buffalo, Feb. 6, 1838, H. Ex. Doc. No. 302, 25th 
Cong., 2d Sess. Also dispatch from Governor Head to Henry S. Fox, ibid. 
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The Legal Argument. The first complaint of the destruction of the Caro- 
line appears to have been a note § addressed by Mr. Forsyth, the American 
Secretary of State, to Mr. Fox, the British Minister at Washington, saying 
that the incident had caused “the most painful emotions of surprise and 
regret” and would be made “the subject of a demand for redress.” In reply 
to this Fox sent a letter ® dated February 6, 1838, which contains the following 
passage: 

The piratical character of the steam boat “Caroline” and the necessity 
of self-defence and self-preservation, under which Her Majesty’s subjects 
acted in destroying that vessel, would seem to be sufficiently established. 

At the time when the event happened, the ordinary laws of the United 
States were not enforced within the frontier district of the State of New 
York. The authority of the law was overborne, publickly, by piratical 
violence. Through such violence, Her Majesty’s subjects in Upper 
Canada had already severely suffered; and they were threatened with 
still further injury and outrage. This extraordinary state of things ap- 
pears, naturally and necessarily, to have impelled them to consult their 
own security, by pursuing and destroying the vessel of their piratical 
enemy, wheresoever they might find her. 

Thus, three defences were raised, being, in the order in which it will be con- 
venient to consider them: 


(1) The “piratical character of the vessel”’; 

(2) The ordinary laws of the United States were not being enforced at 
the material time and their authority was publicly overborne; 

(3) “Self-defence and self-preservation.” 


The British Foreign Office, however, does not seem to have taken a really 
serious view of the situation created by the destruction of the Caroline until 
after the arrest of Alexander McLeod in 1840,!° on a charge of murder and 
arson in connection with the events of the night of December 29, 1837. The 
controversy was at once renewed in the correspondence and it was on April 
24, 1841, that Daniel Webster, who had now taken the place of Forsyth, 
addressed to Fox a most important letter,1! dealing with both the Caroline 
and McLeod cases, and to which it will be necessary to refer continually. 
This letter treats at some length of the charge of piracy which had been made 
by Fox, and in language which is not entirely without significance in relation 
to some of the problems which confront the international lawyer today: 


Their offence, whatever it was, had no analogy to cases of piracy. 
Supposing all that is alleged against them to be true, they were taking a 
part in what they regarded as a civil war, and they were taking a part on 
the side of the rebels. Surely England herself has not regarded persons 


® Dated Jan. 5, 1838, H. Ex. Does. 302 and 73, 25th Cong., 2d Sess. 

*H. Ex. Doe. 302, 25th Cong., 2d Sess.; Public Record Office, F. O. 5. 322. 

10 See below at p. 93. 

" British Parliamentary Papers, Vol. LXI, (1843); British & Foreign State Papers, Vol. 29, 


; p. 1129. 
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thus engaged as deserving the appellation which Her Majesty’s Govern- 
ment bestows on these citizens of The United States. 

* * * * Tt may be said that there is adifference between the case of a civil 
war arising from a disputed succession, or a protracted revolt of a colony 
against the mother-country, and the case of the fresh outbreak, or com- 
mencement of a rebellion. The Undersigned does not deny that such 
distinction may, for certain purposes, be deemed well founded. He 
admits that a Government called upon to consider its own rights, in- 
terests, and duties, when civil wars break out in other countries, may 
decide on all the circumstances of the particular case upon its own exist- 
ing stipulations; on probable results, on what its own security requires, 
and on many other considerations. It may be already bound to assist 
one party, or it may become bound, if it so chooses, to assist the other, 
and to meet the consequences of such assistance. 

But whether the revolt be recent or long continued, they who join those 
concerned in it, whatever may be their offence against their own country, 
or however they may be treated, if taken with arms in their hands in the 
territory of the Government, against which the standard of revolt is 
raised, cannot be denominated pirates, without departing from all or- 
dinary use of language in the definition of offences. . . . 


However, Webster goes on to say that: “The United States have thought, 
also, that the salutary doctrine of non-intervention by one nation with the 
affairs of others is liable to be essentially impaired if, while Government re- 
frains from interference, interference is still allowed to its subjects, individu- 
ally or in masses.” There follows a panegyric of the United States Foreign 
Enlistment laws. Thereafter, nothing more is heard of piracy from either 
side. 

The second charge made by Fox, namely, that the ordinary laws of the 
United States were not being enforced at the material time, is properly not a 
true defence at all, but merely evidence that the third postulate of self-defence 
was applicable in the circumstances.!*_ But the tenor of dispatches from the 
British Foreign Office seems to indicate that the Ministers imagined that this 
fact in itself was sufficient to justify the destruction of the Caroline; regarding 
“self-defence and self-preservation” as a political rather than a strictly legal 
formula of justification, of which the only prerequisite was a sufficient provo- 
cation.'* Such an attitude on the part of the Foreign Office would explain 

12 The actual fact alleged would certainly seem to have been established. Cf. a letter 
from a Mr. Lyman to Governor Marcy, in which, having examined the situation himself, he 
reports that “the laws of the United States . . . have been, and are, openly violated.” Cf. 
also a letter from the Mayor of Buffalo to the President, saying that ‘The civil authorities 
have no adequate force to control these men, and unless the General Government should 
interfere, there is no way to prevent serious disturbances.” H. Ex. Doc. No. 74, 25th Cong., 
2d Sess. 

18 Cf. the letter from Fox to Palmerston, Jan. 13, 1838, containing the first mention of 
self-defence: ‘But I am persuaded that when the whole case is examined, it will receive a 
full justification; if not according to strict law as applicable to ordinary cases, at least upon 
the principle of self-defence and self-preservation.” (Record Office, F. O. 5. 322.) 

Cf. also a remarkable dispatch which Palmerston addressed to Fox, Dec. 15, 1838, where, 
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why the Law Officers felt called upon to add to their report of March 25, 
1839,!* the following footnote with its unusual note of emphasis: 


We feel bound to suggest to your Lordship that the grounds on which 
we consider the conduct of the British Authorities to be justified is that it 
was absolutely necessary as a measure of precaution for the future and 
not as a measure of retaliation for the past. What had been done pre- 
viously is only important as affording irresistible evidence of what would 
occur afterwards. We call your Lordship’s attention to this distinction 
as it is very important to be alluded to in any communication which 
your Lordship may make to the American Minister. 


But it was under the head of “self-defence and self-preservation” that the 
destruction of the Caroline was ultimately justified. The case had been twice 
submitted to the Law Officers for their opinion, and it is clear from their re- 
ports that they regarded that defence as being entirely applicable. The first 
report is dated February 21, 1838,!° and at the outset they say: 

In obedience to your Lordship’s Commands, We have taken the Papers 
into consideration, and have the honour to report that, although it is 
much to be regretted that any act of hostility should have occurred within 
the limits of the Territory of the United States, We think the conduct of 
Captain Drew and his men, in capturing the steam boat “Caroline” was, 
under the circumstances, perfectly justifiable by the Law of Nations. 


Thus, although the Law Officers regarded the incident as justifiable, they seem 
to suggest that an apology, or at least a note of regret that the capture should 
have taken place on American territory, would not have been out of place. 
Perhaps when it is remembered that Lord Palmerston was Foreign Secretary 
at the time, it will be better understood why that apology was not made until 
it was almost too late. After giving a résumé of the facts,!® the Law Officers 
conclude: “Under the Circumstances We are of opinion that the place where 
the ‘Caroline’ was moored was not justly entitled to the privileges of a neu- 
tral territory,!? and that the British Forces, with a view of self-preservation, 


discussing a hypothetical case of a rebel descent from United States territory into Canada, he 
says: “It is possible H. M.’s forces, after having defeated and dispersed those Bands, as they 
would certainly do, might be obliged, with a view to their more complete destruction, to 
pursue them for a short way across the Frontier.’””’ This proposed invasion Palmerston 
euphemistically described as “some little overstepping of the boundary of the Union for the 
purpose of more effectually abating a danger which the authorities of the United States would 
in such a supposition have been unable to control.’’ (Record Office, F. O. 5. 321.) 

Webster, in his letter to Lord Ashburton, July 27, 1842, found occasion to complain of 
this same attitude: ‘The act of which the Government of The United States complains is not 
to be considered as justifiable or unjustifiable, as the question of the lawfulness or unlawful- 
ness of the employment in which the Caroline was engaged, may be decided the one way or 
the other. That act is of itself a wrong, .. .” (British & Foreign State Papers, Vol. 30, 
at p. 193.) Signed by J. Dodson, I. Campbell, R. M. Rolfe. F. O. 83. 2207. ™% Idem. 

16 Quoted above at p. 83. 

17 The use of the term “neutral” in connection with a civil war is somewhat irregular, for it 
properly applies only to a war between states. Nevertheless, it is employed extensively in 
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were fully justified in attacking the ‘Caroline’ and treating her as a Belliger- 
ant Vessel.” 

The second report is dated March 25, 1839, and was occasioned by a note 
from Mr. Stevenson, the American Minister in London, renewing the demand 
for redress. In answer to this the Law Officers merely stated that they saw 
no reason to depart from the opinion expressed in their earlier report, and 
added the footnote which has already been noticed.18 

This plea of self-defence was also dealt with by Webster in his letter of 
April 24, 1841, but it will be convenient to discuss this under the following 
head. 


THE WEBSTER-ASHBURTON SETTLEMENT 


There were other questions outstanding between the United States and 
Great Britain, notably that of the Northeastern boundary.!® In 1841 the 
condition of Anglo-American relations was such that the desultory corre- 
spondence must be replaced by a determined effort for a peaceful settlement 
if war was to be averted. Late in that year the British Government an- 
nounced that they had decided to send Lord Ashburton to Washington, as a 
special minister charged with the task of effecting an agreement on the boun- 
dary question and other subjects which remained outstanding, including the 
Caroline and McLeod cases.2® Circumstances were, indeed, now more favor- 
able to a settlement than heretofore; Lord Ashburton had lived in the United 
States for some time in the earlier part of his life, and he had married the 
daughter of Senator Bingham of Pennsylvania. There had also been a 


the correspondence relating to the Canadian Rebellion. Cf. a letter from Mr. Scoville to 
Mr. Benton, H. Ex. Doc. No. 74, 25th Cong., 2d Sess., where he says: “‘There is a general 
feeling here in favor of the radical cause, and it may become difficult to prevent violations of 
the laws of neutrality.”’ Cf. also, the letter from N. Garrow to the President, H. Ex. Doc. 
No. 64, 25th Cong., 2d Sess.; also, Webster’s letter to Fox, April 24, 1841, British & Foreign 
State Papers, Vol. 29, at p. 1136. 

18 See note 14. 

19 It seems that some members of Congress believed that the Canadian trouble might be 
exploited with profit in connection with the boundary dispute. Thus, in a letter to the 
Foreign Office, Feb. 1, 1838, Fox reports: 

“‘T further inclose the printed copy of a speech, upon the above subjects, reported as hav- 
ing been delivered in the Senate of the United States, by Mr. Smith, Senator from Maine, 
upon the discussion of the President’s message to Congress of the 5th of January, respecting 
the preservation of neutrality on the frontier. The object of this speech is to reeommend 
that the state of affairs in Canada should be taken advantage of by the United States, as a 
favourable occasion for forcing upon Great Britain a settlement of the Boundary Question. 
I am informed that Mr. Smith did not deliver his speech in the Senate, but only uttered a 
few remarks which were indistinctly heard. He has since published in the Washington 
‘Globe’, the administration newspaper, for the benefit of his constituents, the speech which 
I have now the honour to enclose.”’ (Record Office, F. O. 5. 322.) 

20 For a history of the Webster-Ashburton negotiations see Callahan, American Foreign 
Policy in Canadian Relations, pp. 185-214; E. D. Adams, “Lord Ashburton and the Treaty 
of Washington,” in American Historical Review (July, 1912), Vol. XVII, p. 764. 
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change of Presidency, and the new President only desired a swift and equit- 
able settlement of a matter which had arisen during the term of office of a 
predecessor. 

On July 27, 1842, Webster sent a note *! to Lord Ashburton, also enclosing 
a copy of the letter of April 24, 1841, which had originally been addressed to 
Fox, “as such communication is considered a ready mode of presenting the 
view which this Government entertains of the destruction of that vessel” [the 
Caroline]. It was this same letter which contained the first elaboration of 
self-defence. It was natural that the elaboration of that concept should 
come from the American side, for elaboration meant limitation, and made it 
no longer possible for the British to talk vaguely of self-defence and self- 
preservation as if the mere utterance of the words excused any and every sin. 
Webster, in a formula which has become famous, called upon the British Gov- 
ernment to show a 


necessity of self-defence, instant, overwhelming, leaving no choice of 
means, and no moment for deliberation. It will be for it to show, also, 
that the local authorities of Canada, even supposing the necessity of the 
moment authorized them to enter the territories of The United States at 
all, did nothing unreasonable or excessive; since the act, justified by the 
necessity of self-defence, must be limited by that necessity, and kept 
clearly within it. It must be shown that admonition or remonstrance to 
the persons on board the Caroline was impracticable, or would have been 
unavailing; it must be shown that day-light could not be waited for; that 
there could be no attempt at discrimination between the innocent and 
the guilty; that it would not have been enough to seize and detain the 
vessel; but that there was a necessity, present and inevitable, for attack- 
ing her in the darkness of the night, while moored to the shore, and while 
unarmed men were asleep on board, killing some and wounding others, 
and then drawing her into the current, above the cataract, setting her on 
fire, and, careless to know whether there might not be in her the innocent 
with the guilty, or the living with the dead, committing her to a fate which 
fills the imagination with horror. A necessity for all this, the Govern- 
ment of The United States cannot believe to have existed. 


There can be little doubt indeed that when Webster demanded that Her 
Majesty’s Government should show an overwhelming necessity for all that, 
and that nothing was done in excess of that necessity, he imagined that he 
was demanding the impossible. Perhaps the most remarkable phase of the 
dispute is the way in which Lord Ashburton, in his ingenious reply,?? was 
able neatly to fit the facts into that framework of law prepared by Webster. 
Lord Ashburton began his argument with the proposition that, the insurgent 
forces having been organized in American territory without effective steps 
being taken by the authorities to prevent them, it became necessary to acquire 


"1 Parliamentary Papers (1843), Vol. LX1; British & Foreign State Papers, Vol. 30, p. 193. 
*2Lord Ashburton to Mr. Webster, July 28, 1842. Parliamentary Papers (1843), Vol. 
LXI; British & Foreign State Papers, Vol. 30, p. 195. 
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the Caroline, “the important means and instrument by which numbers and 
arms were hourly increasing.” 


I might safely put it to any candid man, acquainted with the existing 
state of things, to say whether the military commander in Canada had 
the remotest reason, on the 29th day of December, to expect to be relieved 
from this state of suffering by the protective intervention of any Ameri- 
can authority. How long could a Government, having the paramount 
duty of protecting its own people, be reasonably expected to wait for 
what they had then no reason to expect? . . . 


Assuming that the Caroline must be acquired, he then proceeds to show 
how the method of accomplishing this end could be reconciled completely with 
the requirements of Webster’s own formula. Since, almost up to the last 
minute, the British commander had expected to find the Caroline moored in 
British waters,?* there had been no time for deliberation: “I mention this cir- 
cumstance to show also that the expedition was not planned with a premedi- 
tated purpose of attacking the enemy within the jurisdiction of The United 
States, but that the necessity of so doing arose from altered circumstances at 
the moment of execution.” He continues: 


Some importance is attached to the attack having been made in the 
night, and the vessel having been set on fire and floated down the falls of 
the river, and it is insinuated, rather than asserted, that there was care- 
lessness as to the lives of the persons on board. . . . The time of night 
was purposely selected as most likely to ensure the execution with the 
least loss of life, and it is expressly stated, that the strength of the current 
not permitting the vessel to be carried off, and it being necessary to 
destroy her by fire, she was drawn into the stream for the express purpose 
of preventing injury to persons or property of the inhabitants of 
Schlosser. 


This explanation has the appearance of an ingenious attribution of altruistic 
motives to acts of a doubtful character. Nevertheless, it would seem to be 
corroborated by the report of Captain Drew,”* where he says: 


As the current was running strong, and our position close to the falls 
of Niagara, I deemed it most prudent to burn the vessel; but, previously 
to setting her on fire, we took the precaution to loose her from her moor- 
ings, and turn her out into the stream, to prevent the possibility of the 
destruction of any thing like American property. 


*3 Webster’s authority for this proposition is presumably the letter from Captain Drew to 
Hon. A. N. McNab, Dec. 30, 1837, where Drew reports: “about eleven o’clock P.mM., we 
pushed off from the shore for Navy Island, when, not finding her there, as expected, we 
went in search, and found her moored between an island and the main shore.” The position 
of the phrase “‘as expected” renders this passage somewhat ambiguous. But in the immedi- 
ately preceding sentence Drew says: “I ordered a lookout to be kept upon her [the Caroline], 
and, at about 5 p.m. of yesterday, when the day closed in, Mr. Harris, of the royal navy, 
reported the vessel to me as having moved off Navy Island.”’ Thus, it appears doubtful 
whether the whole passage was really intended to convey the meaning which Lord Ashburton 
found it convenient to attribute to it. Drew’s letter will be found in H. Ex. Doc. No. 302, 
25th Cong., 2d Sess. 24 See note 23. 
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To this justification, however, Lord Ashburton added the long overdue ex- 
pression of regret that the transaction should have necessitated a violation of 
American territory, and an apology that such regret had not been expressed 
earlier in the dispute. The letter closes on a highly conciliatory note and 
apparently satisfied Webster, for, in a letter of August 6, 1842,25 while not 
actually admitting the incident to have been justified, he accepted the apol- 
ogy, after noting with satisfaction the agreement of the two governments on 
the importance of the principle of non-intervention and the narrow limits of 
the exceptions. 

SELF-PRESERVATION OR SELF-DEFENCE? 


Thus far no attempt has been made to differentiate between self-defence 
and self-preservation. Yet, there is a considerable difference between the 
two conceptions, for whereas self-defence presupposes an attack, self-preser- 
vation has no such limitation, and, broadly applied, would serve to cloak 
with an appearance of legality almost any unwarranted act of violence on the 
part of a state. But it is to be doubted whether this distinction, which ap- 
pears so obvious to the modern lawyer, was at all appreciated in the earlier 
stages of the development of international law. Indeed, Vattel, in his Droit 
des Gens,?* the diplomatists’ vade mecum, speaks of self-protection (droit de 
streté) as the complement of a duty which every state owes to itself of self- 
preservation (le soin de se conserver). It is, therefore, probable that in 
arguing the Caroline case, the fundamental distinction between self-defence 
and self-preservation was not always fully appreciated. Fox continually 
uses the phrase “‘self-defence and self-preservation” as if the two were synony- 
mous terms.?7 Even Webster, in his letter of April 24, 1841, the source of 
the formulation of the classic definition of self-defence, says: “It is admitted 
that a just right of self-defence attaches always to nations as well as to indi- 
viduals, and is equally necessary for the preservation of both.” (Our italics.) 

It will be noticed that the reports of the Law Officers keep strictly to the 
term self-preservation. It would, indeed, be strange if the lawyers of the 
time had not thought in terms principally of self-preservation, for the text- 
book writers of a much later date still write in those terms. Wheaton,” like 
Vattel, thinks of self-defence as merely incidental to the right of self-preserva- 
tion. Phillimore 2° actually states that the Caroline case was decided on the 
ground of “self-preservation” which, “if her [Great Britain’s] version of the 
facts were correct, was a sufficient answer, and a complete vindication.” 
Halleck,®° Twiss,?! Hall,?? and even Oppenheim ** speak not of self-defence 
but of self-preservation. 

% Parliamentary Papers (1843), Vol. LXI; British & Foreign State Papers, Vol. 30, p. 201. 

% Droit des Gens, Liv. II, Chap. IV (Washington, Carnegie Institution, 1916). 

7 F.g., in dispatch to Palmerston, Jan. 13, 1838; note to Forsyth, Feb. 6, 1838. 

28 Elements of International Law (1836), p. 81. 

29 Commentaries upon International Law (1854), Vol. I, Chap. X. 


© International Law (1861), p. 91. 31 The Law of Nations (1861), pp. 12-13. 
2 International Law (1880), pp. 226-239. 3% International Law (1905), pp. 177-181. 
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Yet, although the Law Officers used only the term self-preservation, the ex- 
pression “self-defence,” whether inadvertently or by design, crept into the 
correspondence. In using that phrase the diplomatists were almost certainly 
not consciously attempting to introduce a new concept into the law. But 
once the phrase had been introduced, it was possible for lawyers of a later day 
to give it a legal content, so that we can perhaps now say with Professor 
Brierly, “the truth is that self-preservation is not a legal right but an 
instinct.” 

The Caroline was the first important case of intervention in self-defence 
where the intervention was suffered by a strong state. Consequently, the 
intervening state was not allowed to plead self-defence as a mere shibboleth. 
Some attempt was made to define the limits of self-defence and to examine its 
legal content. Most important of all, the conception was rescued from the 
Naturalist notions of an absolute primordial right of self-preservation, which 
still vitiated the doctrine of the writers, and was subjected to the limiting 
condition of necessity; *° and necessity is nowhere more carefully defined 
than in Webster’s letter to Fox. Nevertheless, throughout the dispute there 
does not seem to have been any disagreement as to the law involved; °* para- 
doxically enough, this locus classicus of the law of self-defence, is a case which 
turned essentially on the facts. But the fact that both parties were agreed as 
to the law makes it all the more valuable as a precedent. 


MCLEOD’S CASE 


The First Phase. The destruction of the Caroline naturally aroused great 
indignation among the United States citizens in the border States. Thereseems 
at first to have been some danger of an attempt at armed retaliation.5’7 There 
is a report by Dodson, the Queen’s Advocate, as early as October 31, 1838, 
“relative to the persecution to which British Subjects, suspected of being con- 
cerned in the destruction of the Steam Boat ‘Caroline’ are exposed, if they 
venture to land on American Territory, and referring particularly to the case 
of Mr. Christie, who was seized at Buffalo on the 23rd. of August last, and 
was subjected to a vexatious course of Judicial Examination on a charge of 
having been concerned, with other British Subjects, in the attack upon the 
‘Caroline’ on the night of the 29th. of December last, also enclosing a draft of 
the Despatch upon the subject which your Lordship proposes to address to 
Her Majesty’s Minister at Washington.” He continues: “In obediance to 
your Lordship’s Commands I have taken these Papers into consideration, and 

*% The Law of Nations (2nd ed., 1936), at p. 256. 

% Cf. Rodick, The Doctrine of Necessity in International Law. 

* Cf. Lord Ashburton’s letter, July 28, 1842: “Agreeing, therefore, on the general principle 
and on the possible exception to which it is liable, the only question between us is, whether 
this occurrence came within the limits fairly to be assigned to such exceptions. . .” 

37 Cf. letter from the District Attorney for Erie County to the President, H. Ex. Doc. No. 
73, 25th Cong., 2d Sess. A Collector at Buffalo wrote, “The whole frontier is in motion, and 
God knows where it will end.” (sic/) 
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have the Honour to report that the draft of the despatch which your Lordship 
proposes to address to Her Majesty’s Minister at Washington, appears to me 
to be right and proper.” 

The dispatch to which reference is made bears the date November 6, 1838.*§ 
The relevant portion is as follows: 


You will also point out that the attack upon the “Caroline” was a pub- 
lick act of persons in Her Majesty’s Service, obeying the order of their 
superior authorities, and according to the usages of nations, that proceed- 
ing can only be the subject of discussion between the Two Governments, 
but cannot be made the ground of proceedings in the United States against 
the individuals who, upon that occasion, were acting in obedience to the 
authorities appointed by their Government. 


This was the principle which was involved and finally established in Mc- 
Leod’s case. Alexander McLeod, a British subject, was ill advised enough 
to boast, while in New York territory, of the part which he alleged himself to 
have played in the destruction of the Caroline. He was taken at his word 
and arrested at Lewiston, November 12, 1840, on a charge of the murder of 
Amos Durfee, and of arson in connection with the burning of the Caroline. 
On November 18, he was committed to Lockport jail there to await trial at 
the February assizes. The following day McLeod communicated with the 
Canadian authorities, denying that he had been concerned in the affair of the 
Caroline and asking their intervention on his behalf. On December 13, Fox 
addressed a note to Forsyth, the language of which was obviously inspired 
by the dispatch which he had received from Palmerston in connection with 
Christie’s case. Forsyth replied that: 


The jurisdiction of the several States which constitute the Union is, 
within its appropriate sphere, perfectly independent of the Federal Gov- 
ernment. The offence with which Mr. M‘Leod is charged was committed 
within the territory and against the laws and citizens of the State of New 
York, and is one that comes clearly within the competency of her tri- 
bunals. It does not, therefore, present an occasion where, under the con- 
stitution and laws of the Union, the interposition called for would be 
proper, or for which a warrant can be found in the powers with which 
the Federal Executive is invested; nor would the circumstances to which 
you have referred, or the reasons you have urged, justify the exertion of 
such a power if it existed.*® 


However, in March, 1841, there was a change of administration at Wash- 
ington, and Fox immediately demanded the release of McLeod, in a note of 
March 12, 1841,*° arguing that: 


With the particulars of the internal compact which may exist between 
the several States that compose the Union, foreign Powers have nothing 


** Public Record Office, F. O. 5. 321. 

*® Report on the Commission of Claims, under the Convention of 1853, compiled by Ed- 
mund Hornby, the British Commissioner (London, 1856), at p. 430. 

* British & Foreign State Papers, Vol. 29, p. 1126. 
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to do; the relations of foreign Powers are with the aggregate Union; that 
Union is to them represented by the Federal Government; and of that 
Union the Federal Government is to them the only organ. Therefore, 
when a foreign Power has redress to demand for a wrong done to it by 
any State of the Union, it is to the Federal Government, and not to the 
separate State, that such Power must look for redress for that wrong. 
And such foreign Power cannot admit the plea that the separate State is 
an independent body over which the Federal Government has no control. 
It, is obvious that such a doctrine, if admitted, would at once go to a 
dissolution of the Union as far as its relations with foreign Powers are 
concerned; and that foreign Powers, in such case, instead of accrediting 
diplomatic agents to the Federal Government, would send such agents 
not to that Government, but to the Government of each separate State. 


The new administration took a more favorable view of the claim than had 
the previous administration. Webster,‘! who had now replaced Forsyth, 
wrote to the Attorney General of the United States, communicating the Presi- 
dent’s instructions with regard to the trial of McLeod, and laying down the 
following principles by which the Government would be guided: 


That an individual forming part of a public force, and acting under 
the authority of his Government, is not to be held answerable, as a private 
trespasser or malefactor, is a principle of public law sanctioned by the 
usages of all civilized nations, and which the Government of The United 
States has no inclination to dispute.” .. . 


It seems that there was also a possibility that the owner of the Caroline 
would proceed against McLeod in a civil action. With regard to this Webster 
adds: 

But whether the process be criminal or civil, the fact of having acted 
under public authority, and in obedience to the orders of lawful superiors, 
must be regarded as a valid defence; otherwise, individuals would be 
holden responsible for injuries resulting from the acts of Government, and 
even from the operations of public war. 


A copy of these instructions was sent to Fox. But while admitting that 
McLeod should be released, Webster assumed that Fox only required that 
McLeod should be released by judicial process: “Her Majesty’s Government 
must be fully aware that in The United States, as in England, persons con- 
fined under judicial process can be released from that confinement only by 
judicial process. In neither country, as the Undersigned supposes, can the 
arm of the Executive power interfere, directly or forcibly, to release or deliver 
the prisoner.” 4% Webster then went on to instance the entry of a nolle 
prosequi as an example of such “judicial process”, and observes very truly 


41 Webster had a very low opinion of the attitude which had been assumed by the Van 
Buren Administration. Cf. his speech before the Senate in defence of the Treaty of Washing- 
ton, Webster’s Works, Vol. V, p. 121 et seq. 

42 Mr. Webster to Mr. Crittenden, Washington, March 15, 1841, British & Foreign State 
Papers, Vol. 29, p. 1139. 43 Mr. Webster to Mr. Fox, April 24, 1841, loc. cit. 
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that this would be the machinery employed in England in a similar case. But 
there is a considerable difference between the common law nolle prosequi and 
the law which had to be applied by the Supreme Court of New York in the 
case of The People v. McLeod,** there being a New York statute * to the 
effect that it should not be lawful “for any district attorney to enter a nolle 
prosequi upon any indictment, or in any other way to discontinue or abandon 
the same, without the leave of the court having jurisdiction to try the offence 
charged, entered in its minutes.” In English practice there is no such limita- 
tion on the power of the Attorney General.4® When Fox, in a letter to Lord 
Palmerston of April 28, 1841,47 expressed his dissatisfaction with Webster’s 
attitude, and insisted that “what Great Britain demands is not that Mr. Mc- 
Leod should be acquitted, but that Mr. McLeod should not be tried,” he was 
asking for nothing more than could be brought about in any English court by 
the entry of a nolle prosequi. The misunderstanding seems to have arisen 
from a gratuitous assumption on the part of both diplomats that the English 
and American law were similar. 

The Supreme Court of New York refused leave to enter the nolle prosequi, 
and likewise rejected an application on a writ of habeas corpus, for it was held 
that “one duly committed upon a regular indictment for murder, cannot be 
discharged upon habeas corpus, by proving his innocence merely, however 
clear the proof may be; but must abide trial by jury.” It was then proposed 
to appeal to the Federal court, but McLeod objected to the delay and re- 
quested a trial by jury on the actual indictment, and the request was granted. 
At the trial there was found to be a lack of evidence even to show that he had 
been present at the destruction of the Caroline. He was finally acquitted in 
October, 1841, after having suffered almost twelve months’ incarceration. 

As has already been shown in connection with the Caroline case, a copy of 
Webster’s letter of April 24, 1841, was sent to Lord Ashburton on July 27, 
1842.48 By this time McLeod had been released, and Lord Ashburton in his 
reply of July 28, 1842,4° contented himself with an inquiry whether “the Gov- 
ernment of The United States is now in a condition to secure in effect and in 
practice, the principle which has never been denied in argument, that indi- 
viduals acting under legitimate authority are not personally responsible for 
executing the orders of their Government.” In reply,®°° Webster again ac- 
knowledged the principle asserted by Great Britain, and again sought to ex- 
cuse the delay in releasing McLeod on the ground that “persons arrested on 


“1 Hill (N. Y.), p. 375. 42 R. S. 609, par. 54 (2d ed.). 

6 Regina v. Allen (1862), 1 B. & S., p. 850: 

“T do not express an opinion whether, after a nolle prosequt has been entered, the prosecu- 
tor can proceed with afresh indictment. But the power of determining whether the prosecu- 
tion of an indictment shall go on or not, is entrusted to the Attorney General, who is the 
great law officer of the Crown; and whether he is right or wrong this Court cannot interfere.” 
Per Blackburn, J., at p. 856. 47 British Commissioner’s Report, p. 435. 

48 See note 21. 49 See note 22. 5° See note 25. 
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charges of high crimes can only be discharged by some judicial proceeding,” 
but also assured Lord Ashburton that the matter had been brought to the 
attention of Congress, adding: “I have to say that the Government of The 
United States holds itself, not only fully disposed, but fully competent, to 
carry into practice every principle which it avows or acknowledges, and to 
fulfil every duty and obligation which it owes to foreign Governments, their 
citizens or subjects.” 

On August 29, 1842, Congress did, in fact, enact a statute which provided 
for immediate transfer of jurisdiction to the courts of the United States in all 
cases where any persons, citizens, or subjects of a foreign state, and domiciled 
therein, should be held in custody on account of any act done under the com- 
mission, order, or sanction of any foreign state or sovereignty.*! 

The Second Phase. The second phase of the case is concerned with the 
efforts made by McLeod to obtain personal compensation for his imprison- 
ment and trial.52 An Anglo-American Claims Commission was set up under 
a convention of February 8, 1853.53 McLeod having urged the British Gov- 
ernment to prefer his claim before that tribunal, the Foreign Office sought the 
advice of the Law Officers on the merits of the claim. There is a report of 
Harding, the Queen’s Advocate, dated May, 1853,°4 from which it appears 
that McLeod, “instead of bringing his case before the American Tribunals, 
made an application in the years 1842-45 to the Canadian Government to in- 
demnify him for his losses and sufferings; and that this application on being 
referred home, was refused by Her Majesty’s Government on the ground that 
he could not lay claim to compensation from Great Britain in as much as he 
had unquestionably not been aggrieved by Her Majesty’s Government al- 
though he might consider himself aggrieved by the Government of the United 
States.” No further application had been received from McLeod since the 
year 1845. Harding came to the conclusion that “if no demand for indemnity 
or any representation to the effect that indemnity would be demanded on be- 
half of Mr. McLeod has hitherto been addressed by Her Majesty’s Govern- 
ment to the Government of the United States, I am of opinion that the lapse of 
time has been such as to preclude Her Majesty’s Government from now mak- 
ing any representation on his behalf to the Government of the United States 
for the first time.” However, Harding inferred from the correspondence sub- 
mitted to him that some demand for indemnity had been made, and asked to be 
referred to the documents in question if such were the case. “Apart from the 
question of the lapse of time,” he continues, “it appears to me that there did 


51 The full text of the act is reproduced in British & Foreign State Papers, Vol. 30, pp. 
202-203. 

52 Moore’s Arbitrations, Vol. III, pp. 2419-2428; Report on the Commission of 1853, 
compiled by Edmund Hornby, British Commissioner (London, 1856), pp. 428-455; Report 
on the Commission of Claims of 1853, transmitted to the Senate by the President (Washing- 
ton, 1856), pp. 314-327. 

53 Moore’s Arbitrations, Vol. V, pp. 4743-4746. 4 F, O. 83. 2208. 
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exist some grounds which would have justified a demand for indemnity to Mr. 
McLeod, from the Government of the United States.” 

As Harding suspected, representations had, in fact, early been made by the 
British Government. As early as December 13, 1840, Fox had addressed a 
note on the subject to Forsyth. But there is a dispatch from the Earl of 
Aberdeen to Mr. Fox, dated November 18, 1841, which reveals why the Brit- 
ish Government did not immediately press for compensation for McLeod: 


Her Majesty’s Government are fully alive to the necessity of such 
measures being adopted by the Legislature of The United States, as shall 
correct the admitted anomaly in their constitution, and as may also 
indemnify the individual who has suffered great injury in consequence of 
this want of authority on the part of the Federal Government. At the 
same time, we should feel most reluctant to embarrass the President by 
any premature demand, when we have great reason to trust that every- 
thing we desire may be the spontaneous act of his own wisdom and justice. 
I have, therefore, to instruct you to communicate confidentially with Mr. 
Webster upon this subject. You will represent to him, on the most 
friendly terms, the expectations of Her Majesty’s Government, and our 
desire to take no step which might in any manner impede rather than 
facilitate the course that we are persuaded he is himself disposed to 
adopt.®° 


Harding’s point of the lapse of time being thus disposed of, Mr. Hannen, the 
Agent for British claims under the convention, prepared a case for presenta- 
tion before the tribunal. The case was, however, first submitted to the Law 
Officers, asking for their opinion on three questions stated by Mr. Hannen. 
The report ** on this draft is dated November 20, 1854, and the relevant por- 
tion is as follows: 


In obediance to your Lordship’s commands, we have taken this case 
into consideration and have the honour to report, 

That, with respect to the first question, whether Mr. McLeod was 
entitled to compensation from the United States Government on account 
of his imprisonment and prosecution in 1841, we are of opinion that 
Mr. McLeod is entitled to compensation from the United States Govern- 
ment on account of his imprisonment and prosecution in 1841. 

The principle of International Law—that an individual doing an hostile 
act authorised or ratified by the government of which he is a member 
cannot be held individually answerable as a private trespasser or Male- 
factor, but that the act becomes one for which the State to which he be- 
longs is in such case alone responsible, is a principle too well established 
to be now controverted; indeed, it is distinctly admitted by Mr. Webster 
in his instructions to the Attorney General of the United States of 
March 15th 1841.57 

In direct violation of this principle Mr. McLeod was imprisoned for 
12 months and brought to trial as a criminal, notwithstanding the most 


5 Earl of Aberdeen to Mr. Fox, British Commissioner’s Report, p. 437. 
56 Signed by J. D. Harding, A. E. Cockburn, Richard Bethel. F. O. 83. 2209. 
57 See note 42. 
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distinct intimation to the Government of the United States by the Govern- 
ment of this Country that the act in respect of which Mr. McLeod was 
called upon to answer had been done by the authority of the British 
Government. It is clear therefore that a British Subject has received a 
very grievous wrong at the hands of the authorities of the United States. 
And it is immaterial whether the United States Government had or had 
not the ability to release and protect Mr. McLeod. A criminal prosecu- 
tion must necessarily be taken to be the act of the State in which it occurs, 
and if the Executive Powers of such a State either are or feel themselves 
to be unable to prevent its subjects from using the law which is ad- 
ministered in its name and on its behalf so as to outrage the rights of a 
Subject of another State, it is clear that the Party injured has a right to 
redress from the State, from the application of whose municipal laws in 
contravention of the Law of Nations, he has suffered injury. 

With respect to the Second point viz., “whether the claim of Mr. 
McLeod can properly be considered as one which yet remains unsettled 
within the meaning of the Convention of February, 1853,” we are of 
opinion that the claim is properly to be considered as one yet remaining 
unsettled within the meaning of the Convention of 1853. 

With respect to the third point “whether Her Majesty’s Government 
are precluded by any circumstances of the case from presenting and 
supporting Mr. McLeod’s claim before the commissioners appointed 
under the said convention?”—We are not aware of any circumstances of 
the case by which Her Majesty’s Government are so precluded. 


The whole of the argument before the Claims Commission revolved around 
the second point adverted to in the above report, viz., whether the claim was 
one “which yet remained unsettled” within the meaning of Article I of the 
Convention of 1853, and in view of the settlement reached in 1842 by Webster 
and Lord Ashburton. 

The American Commissioner, Mr. Upham,®® was of opinion that in the 
Webster-Ashburton negotiations, the Caroline incident had been used as a 
set-off against McLeod’s claim, and that the adjustment of 1842 had, accord- 
ingly, resulted in the extinction of both claims. He seems to have been some- 
what unduly impressed by a piece of rhetorical verbiage taken from the pero- 
ration to Lord Ashburton’s letter of July 28, 1842,59 where he expressed the 
hope that “all feelings of resentment and ill-will, resulting from these truly 
unfortunate events, may be buried in oblivion.” 

The British Commissioner, Mr. Hornby, was of the contrary opinion: 


The attack on the “Caroline” was justifiable, but it being made on the 
territory of The United States, the British Government apologized for 
this apparent act of hostility. 

The arrest, detention, and trial of M’Leod, whether guilty or not, was, 
however, unjustifiable, and admitted to be so by The United States’ 
Government. From a defect, however, in the Constitution, the Federal 
Government was unable to perform the obligation it owed to foreign 
nations, and was compelled to allow the law to take its course. Fortu- 


58 The whole of the argument of the American Commissioner is reproduced in Moore’s 
Arbitrations, Vol. III, pp. 2419-2424. 59 See note 22. 
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nately the acquittal of M’Leod deprived the political question of its 
chief interest, and the prevention of a similar proceeding in future by the 
action of Congress on the subject, together with the disavowal by Mr. 
Webster, settled the international grievance; but the private injury to 
M’Leod remained unredressed, and The United States’ Government is, 
therefore, in my opinion, liable upon every principle of justice to make 
him such redress as it has the power to render.® 


Since the Commissioners were unable to agree, the decision rested with the 
Umpire, Joshua Bates, and he rejected the claim: ® 


It appears by the diplomatic correspondence that the affair of the 
Caroline, the death of Durfee, who was killed in the affray, and the 
arrest of the claimant, were all amicably and finally settled by the 
diplomatic agents of the two governments in 1841 and 1842. 

The question, in my judgment, having been so settled, ought not now 
to be brought before this commission as a private claim. I therefore 
reject it. 


6° British Commissioner’s Report, p. 442. 
6! Moore’s Arbitrations, Vol. III, pp. 2424-2425. 
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EDITORIAL COMMENT 


USE OF FORCE AND DECLARATION OF WAR 


During the World War, 1914-1918, declarations of war were general and it 
was officially made known when peace was reéstablished. In many of the 
more than fifty declarations of war the day, hour, and minute when war 
would begin was made known. For France the official period of the war was 
from ‘6.45 p.m. on August 3, 1914,” to “4.15 p.m. on January 10, 1920.” Thus 
the legal relations of foreign states as regarded France and the opposing bel- 
ligerents, as well as of neutrals, could be determined. Hague Convention III 
of 1907 stated in the preamble that it was important “that hostilities should 
not commence without previous warning” and that “the existence of a state 
of war should be notified without delay to neutral Powers.” The discussions 
at The Hague in 1907 fully supported this statement. 

In the Treaty of Versailles, 1919, such expressions as “external aggression,” 
“threat of war,” “dispute likely to lead to rupture,” “resort to war,” “act of 
war,” etc., occur. Other later agreements have introduced such phrases as 
“recourse to war,” “disputes or conflict of whatever nature or origin,” “event of 
war,” “virtual state of war,” etc. All of these words leave many possibilities 
of difference of interpretation, as has been evident in discussions upon liability 
under insurance contracts. When does liability begin, for what acts does the 
liability run, and when does it terminate? An answer could be found in such 
a case as France: from “6.45 p.m. on August 3, 1914” to “4.15 p.m. on January 
10, 1920.” On the other hand, uncertainty as to the legal rights of all parties 
during and after the use of force without declaration of war has prevailed. 
Confusion as to the extent and nature of jurisdiction in certain areas still 
exists, giving rise to economic, geographical and diplomatic problems likely to 
create friction. This may be further aggravated when third parties attempt 
to proclaim that relations between those involved in the use of force constitute 
war even in advance of, or in absence of, any such declaration by either party 
to the controversy. 

Hague Convention II, 1907, aimed to prevent by general agreement “armed 
conflicts of a pecuniary origin arising from contract debts,” thus removing one 
of the grounds often advanced for hostilities. It was thought at the time that 
resort to the use of force might become less frequent through international 
agreements gradually eliminating, one by one, the causes of war rather than 
through the more ambitious schemes for the complete prohibition of war 
except on the undefined ground of self-defense. 

As is evident since the World War, the use of force without declaration of 
war gives rise to apprehension before, uncertainty during, and undetermined 
status after the use of force has ceased; all of which Hague Convention III, 
1907, relative to the Commencement of Hostilities, had aimed to prevent. 
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The Brussels conference on affairs in the Far East adjourned on November 
24, 1937, after giving much attention to the use of force without declaration 
of war. At the closing session, referring to agreements in “numerous interna- 
tional instruments,” the conference declared: 


It must be recognized that whenever armed force is employed in disre- 
gard of these principles the whole structure of international relations 
based on safeguards provided by treaties is disturbed. Nations are then 
compelled to seek security in ever-increasing armaments. There is cre- 
ated everywhere a feeling of uncertainty and insecurity. The validity 
of these principles cannot be destroyed by force, their universal applica- 
bility cannot be denied and their indispensability to civilization and 
progress cannot be gainsaid. 

GEORGE GRAFTON WILSON 


OBSERVATIONS OF FOREIGN GOVERNMENTS UPON SECRETARY HULL’S PRINCIPLES OF 
ENDURING PEACE 


The statement issued on July 16, 1937, by Secretary Cordell Hull, setting 
forth the position of the United States “in regard to international problems 
and situations with respect to which this country feels deep concern” has al- 
ready been the subject of editorial comment.! As the statement was com- 
municated to all foreign governments with the request for an expression of 
opinion upon the principles enunciated, a closer examination of the replies 
would seem to be of interest.? 

One may begin profitably with the memorandum of the Portuguese Govern- 
ment which seems to have been carefully prepared and is the most lengthy and 
detailed of all. A mild reproof is voiced against the attitude of the great 
nations, “on the one hand to consider themselves immune and on the other 
hand, to maintain themselves alien to effective codperation, truly useful in the 
international field.” The memorandum warns against the “‘abstract and gen- 
eralizing tendency of jurists,” and cites as causes for failure the insufficient 
study of the causes of world unrest and the desire to find a single formula for 
the solution of international problems which shall be applicable urbz et orbz. 
The memorandum continues: 

On general grounds, it also seems that no objection can be raised 
against the assertions, advices, or wishes as a whole of the Secretary of 
State: everyone desires peace, everyone proclaims the sanctity of treaties 
and the faithful compliance therewith, everyone desires that there be less 
difficulties in international trade, and everyone wishes to have the burden 
of armaments removed or lightened. Difficulties begin only when it is 
sought to pass from the field of intentions into that of action, or, more 
concretely, what is to be done so that the events—in the development of 


which it is very difficult to establish individual or national responsibilities 
—will not contradict the good intentions. 


1 George A. Finch in this JourNAL, Vol. 31, October, 1937, pp. 688-693. 

* The replies are collated in International Conciliation, November, 1937, No. 334, pp. 
734-797, from texts supplied by the Department of State in Press Releases of August and 
September, 1937. 
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As Secretary Hull advocated abstention from interference in the internal 
affairs of other nations, the memorandum takes occasion to point out that 
such interference is now conducted principally in the form of revolutionary 
agitation and that “soviet mysticism” has been adopted to gain political and 
economic ends from within. “Foreign intervention, although it is maintained 
effective, thus tends to lose its character in some countries, being merged in 
international aspirations against which strong nationalism alone can 
triumph.” 

The recent coup d’état in Brazil, a country with which Portugal has the 
closest cultural and economic ties, made the reply of Portugal assume especial 
importance. The statement of President Vargas of Brazil issued on Novem- 
ber 13, 1937, in connection with his assumption of greater powers under a new 
régime was a striking realization of the forecast that strong nationalism de- 
velops from the desire to combat internal forces set in motion by initiative 
from abroad. Curiously enough, the reply of Brazil did not anticipate by its 
terms the present political situation there. It confined itself to an expression 
of Brazil’s full agreement and complete support of the principles enunciated 
by Secretary Hull. Other Latin American countries which likewise gave 
express approval to the declared principles were Argentina, Bolivia, Chile, 
Colombia, Costa Rica, Cuba, Dominican Republic, Ecuador, El Salvador, 
Guatemala, Haiti, Honduras, Mexico, Nicaragua, Paraguay, Peru, Uruguay 
and Venezuela. It is necessary to add that Argentina annexed to its approval 
a request for consideration of the proposed convention giving an universal 
application to the right of asylum, upon which the Argentine Government 
lays stress as “an element of pacification in pursuance of the line of conduct 
which should be followed by the American countries.” Bolivia expressed the 
hope that the declarations of Secretary Hull might have an important influ- 
ence in the settlement of the still pending Chaco conflict. Nicaragua con- 
nected its approval of Secretary Hull’s commercial policies with a request to 
the other Central American States to cease the tariff war which it alleged is 
being waged against it, claiming that without a real tariff union among these 
states, “it will not be possible to establish the peace of the Isthmus.” 

Outside the American Continent, a large number of nations subscribed 
categorically or in substance to the declaration of principles. Among those 
making reply in this sense were the following: Albania, Austria, Belgium, 
China, Czechoslovakia, Denmark, Egypt, Estonia, Finland, France, Ger- 
many, Great Britain, Irish Free State, Luxemburg, Norway, Rumania, 
Sweden, Switzerland (with a reservation of its historic neutralization), Tur- 
key and Yugoslavia. 

Bulgaria expressed its concurrence with the principles set forth, while 
emphasizing the fact that it “feels most acutely the injustices wrought by the 
peace treaties, but rather than to seek to upset them by force of arms, it re- 
tains its faith in the tenets of the League of Nations to provide a remedy for 
the evils which afflict Europe.” 
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Hungary considered the principles from the point of view of the peculiar 
problems of Hungary and the Danube Valley. It insisted that “the principle 
of the sanctity of agreements does not exclude, should the need therefor arise, 
the modification of certain treaty provisions.” The Hungarian Government, 
the reply continued, “has never made it a secret that it does not consider as 
final the situation created in the Danube Valley by the peace treaties, and 
that it is aiming at the just and equitable change thereof.” It intends to carry 
out this aim by peaceful means and by recourse to the means expressly guar- 
anteed by Article 19 of the Covenant. The Hungarian Government asserts 
that the states which benefited by the Treaty of Trianon failed from the begin- 
ning to respect those international agreements by which they were called upon 
to insure the rights of the Hungarian minorities living in former Hungarian 
territories turned over to them by the treaty. Continuing: 


The very same States consecutively sabotaged and even sabotage today 
the few provisions of the Treaty of Trianon which are favorable to 
Hungary as for instance Article 250 which was intended to protect by 
means of courts of arbitration the material interests of Hungarian citi- 
zens in the territory of the succession States. 


It will be remembered that it was upon the alleged violation of these agree- 
ments that the Pajzs, Csiky, Esterhazy case was brought before the Perma- 
nent Court of International Justice. It was decided against Hungary by a 
majority vote of eight to six. A very significant part of the reply of Hungary 
is that which points out that until now Hungary has not followed the example 
of Austria and Germany, which, the reply states, have unilaterally declared 
null and void those provisions of the Peace Treaty which restricted their 
armaments. Hungary points out that it did not wish to complicate the “al- 
ready overheated international atmosphere,” although Hungary claims that 
upon principle it has already regained a free hand because of the “fiasco of the 
Disarmament Conference” and rearming, on a grand scale, particularly of the 
countries of the Little Entente. 

Contrasting with the position of Bulgaria and Hungary as thus disclosed, 
the Greek Government, while agreeing in general with Secretary Hull’s de- 
clared principles, desired to elucidate the point referring to the modification 
of treaties. Accordingly, the Greek Prime Minister pointed out that the 
territorial status in the Balkans as established by the treaties of peace and the 
Balkan Pact is “definitive and unalterable,” and considered as a mutual 
guaranty of the frontiers of the Balkan States. 

The replies of Italy and Japan may be considered together. They are alike 
brief and in general terms. The reply of Italy is contained in an oral state- 
ment of the Italian Minister for Foreign Affairs in which he declares that “the 
Fascist Government appreciates at their high value the principles enunciated 
by Secretary of State Hull”; it refers to certain fundamental principles which 


3 Judgments, Orders and Advisory Opinions, Ser. A/B, No. 68. See particularly the able 
dissenting opinion by Judge Manley O. Hudson, pp. 66-84. 
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the Fascist Government has “repeatedly and publicly” proclaimed and which 
“the Duce has recently reconfirmed in the interview which he granted the 
American publisher Simms.” The statement continues: 


The Fascist Government favors everything which may conduce to the 
pacification and to the political and economic reconstruction of the world. 
Therefore it regards with sympathy every initiative which tends to 
achieve that end by means of the limitation of armaments, by means of 
economic understanding among nations, non-intervention in the internal 
affairs of other countries and any other means which may now or in the 
future appear responsive to this objective. 

The observations of Japan are contained in the following statement by the 
Japanese Ambassador: 

The Japanese Government wishes to express its concurrence with the 
principles contained in the statement made by Secretary of State Hull on 
the 16th instant concerning the maintenance of world peace. It is the 
belief of the Japanese Government that the objectives of those principles 
will only be attained, in their application to the Far Eastern situation, by 
a full recognition and practical consideration of the actual particular 
circumstances of that region. 

The replies of Italy and Japan may profitably be compared with that of 
Soviet Russia, which is drawn in the form of a personal communication from 
Mr. Litvinov to Mr. Hull. The declaration of principles is declared to be in 
accord with the general position of the Soviet Government and specifically 
approves of non-intervention in the internal affairs of other nations. The 
statement emphasizes the fact that the Soviet Government presented at 
Geneva, as far back as a decade ago, a plan for complete general disarma- 
ment, a proposal for partial reduction in armaments and the organization of 
“a permanent peace conference within the framework of which the codpera- 
tive efforts mentioned in Mr. Hull’s statement could be exerted.” 

The reply of the Spanish Republic has a distinctly pathetic ring after these 
high-sounding phrases of totalitarian states. The Spanish note voints to the 
principles of the Constitution of 1931, which renounces war as an instrument 
of national policy, and incorporates the principles of the Covenant. 

The Government of the Republic has never deviated from the course 
indicated by its Constitution, which permits it to point to a complete 
coincidence both in doctrine and in practice with the principles defended 
by Mr. Hull in his statement which, under present circumstances when 
the Spanish people are the victims of a foreign invasion and suffer the 
sorrow of a war in defense of their independence, has a singular impor- 
tance and inspires a gratifying hope for the reéstablishment of peace and 
law among the nations. 

The Union of South Africa replied by a remarkable statement on the part 
of its Prime Minister, which approved of the principles so far as the Union is 
concerned, “under present circumstances.” The statement then continued 
as follows: 
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. . . Leannot help feeling that if the Union had been in the position of 
a State laboring under wrongs confirmed or perpetuated by agreement 
at the point of the bayonet, such agreement could have little claim to any 
degree of sanctity; and certainly to none when the agreement had been 
obtained in a manner violating the established usage of war, or contrary 
to the dictates of international consciences. 
While the statement is couched in somewhat cryptic terms, it can scarcely be 
read in any other sense than that the Prime Minister calls for a revision of the 
peace treaties and that such revision could well be insisted upon by any state 
“wronged,” prior to its approval of the principle of the sanctity of treaties. 
A statement of this nature would not be expected from one of the British 
Dominions which had taken a most active part in the war. It is not without 
great significance from the point of view of British imperial politics. Curi- 
ously enough, an echo, much wilder in tone, is found in the reply of Canada. 
While laudatory of the statement of Secretary Hull, the Canadian note draws 
the conclusion that emphasis should be laid “upon the task of studying imme- 
diately wherein all may try by agreement to modify the barriers and rigidities, 
both economic and political, which may be claimed to deny to peoples or 
nations equality of opportunity or treatment; for naturally, it is by such wise 
anticipations that revolutionary and catastrophic events are to be fore- 
stalled.” 

An analysis of the replies calls forth the inquiry whether the statement of 
principles was justified in the light of apparently irreconcilable differences 
both in Europe and the Far East. Contestants who have cast the die of 
armed intervention, or who are determined to seek their purposes in more 
subtle ways by “boring from within,” are not likely to give serious considera- 
tion to the most sincere appeals to reason, if not concretely connected in some 
way with a solution of their claims or differences. We may say that they 
insist upon an applied rather than a pure science of diplomacy. Some of the 
replies are quite explicit in this respect. Again, many will urge that when 
the blood is up, it is futile to expect any sincere conformity to a declaration of 
general principles. We are living in an age of evident resurgence of Machia- 
vellian methods of statecraft. It would be a mistake, however, to regard as 
merely naive the sincere effort of Secretary Hull to obtain a consensus of 
opinion in favor of more orderly processes and higher moral standards. 
When an effort was made to apply the declared principles at the Brussels 
Conference called under the Nine-Power Treaty in November, 1937, an Ameri- 
can critic exclaimed that “moral suasion is impotent in the world today, 
even when it is American.” * And yet, so far as the declared principles were 
concerned, Secretary Hull announced that he was well satisfied with “the 
solidarity of attitude and aspiration” revealed by the replies of the foreign 
governments. Taken at their face value, this is undoubtedly true, although 
some of them were ambiguous, others assertive of special interests, or diplo- 


4 Edwin L. James in the New York Times, November 21, 1937. 
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matically critical. At all events, the record has a value in itself in disclosing 
the policy of the particular government. 

In drawing conclusions from the observations taken as a whole, three points 
may beemphasized. First, that there was a manifest solidarity of the nations 
of the Western Hemisphere in specific acceptance of the principles. Second, 
that the problem of intervention in international law has become complicated 
by the fact that the respective dominant political parties of certain countries 
assume to extend their sphere of action beyond the territory of their own state, 
thus engendering a conflict of ideologies without being guilty of intervention 
in the hitherto accepted sense. Third, that too much reliance must not be 
placed upon the acceptance of general principles and that the actual and 
factual elements of international differences must be explored to their founda- 
tions if any real contribution is to be made to the maintenance of international 
peace. ARTHUR K. KuHN 


RECOGNITION OF BELLIGERENCY 


During the course of the past summer a discussion, having some of the fea- 
tures of a debate, on the recognition of belligerency took place in the columns 
of the London Times in which a number of well-known English jurists and 
scholars participated. The discussion was started by a letter published by 
Mr. Noel-Baker, M.P., in the issue of July 5 which was followed by another 
one by him in the issue of July 10, in both of which he defended, on grounds of 
policy and of international law, the policy of the British Government in de- 
clining to recognize the belligerency of the Spanish insurgents. 

Recognition of belligerency of the Spanish insurgents, aided as they are by 
large contingents of German and Italian troops, he asserted, would be “to 
legitimize by implication what everyone agrees to be a covenant-breaking 
invasion.” No one denied, he went on to say, that the action of the German 
and Italian Governments “in dispatching those troops and armaments was a 
flagrant violation of the Covenant and the Kellogg Pact.” And he added: “If 
we granted belligerent rights to General Franco’s forces, 2.e., to these Germans 
and Italians, the political interpretation placed on that concession by other 
Powers would inevitably be that we condoned the violation of the most impor- 
tant and the most solemn of all treaties.” Moreover, a recognition of their 
belligerency would carry with it the duty of neutrality on the part of the recog- 
nizing state, but, as had once been asserted in a famous British Government 
White Paper, no member of the League of Nations is ever justified in adopting 
a policy of neutrality toward a state which is violating the Covenant. If, 
therefore, the British Government were to recognize the belligerency of 
Franco’s military forces, including the German and Italian troops arrayed 
with them against the legitimate government of Spain, “it would be yet an- 
other blow at that ‘rule of law’ on which, as the Foreign Secretary has said, 
our hopes of peace depend.” 

There were in addition, he argued, reasons based upon international law 
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why recognition of belligerency in this case was not justifiable. Citing Dana, 
Hall and Sir Alexander Cockburn in support of his view, he declared that 
insurgents have no legal right to be recognized as belligerents and, adverting to 
the past practice of the British Government, he asserted that its “traditional 
policy” had been to refrain from recognizing the belligerency of insurgents, 
because “the prima facie reasons against that policy [recognition] are both in 
principle and practice very strong.” The traditional policy of non-recogni- 
tion was, moreover, “in full accord with the practice of other states and the 
rules of international law.” He admitted, however, the right of the British 
Government to accord recognition in any case where the Government con- 
sidered it “necessary to protect British interests or to promote [to use the 
language of Westlake] ‘the general political good of the world.’” But the 
reasons which would justify recognition must amount to necessity. The mere 
convenience or interests of the insurgents themselves would not justify it. 

Sir John Fischer Williams replied in two letters (The Times of July 10 and 
13), in one of which he said he found it difficult to follow Mr. Noel-Baker’s 
conclusion that a recognition of belligerency in the present Spanish situation 
“would be to legitimize by implication what everyone agrees to be a covenant- 
breaking invasion,” since recognition of belligerency emphasizes the duty of 
impartiality and neutrality on the part of the recognizing state vis-a-vis both 
contestants rather than indicates any expression of approval, condonation or 
condemnation of the cause of either or any intention of favoring either side at 
the expense of the other. Adverting to Mr. Noel-Baker’s statement that it 
was the traditional policy of the British Government—which policy, he said, 
was in accord with the practice of other states and with the rules of interna- 
tional law—to refrain from recognizing the belligerency of insurgents, Sir 
John stated that he could not accept this statement of British policy as cor- 
rect. In fact, he asserted, it had always been the policy of the British Gov- 
ernment to regard itself as free to recognize or to refuse to recognize a state 
of belligerency as it might judge to be in its own interests and, in the language 
of Westlake, “the general political good of the world.” The wiser policy of 
the British Government—and of all governments, he thought—was to keep a 
free hand and judge each case on its own merits rather than allow its decision 
to be hampered “‘by any general bias (which is what is apparently meant by 
a ‘traditional policy,’ real or supposed), in favor of one line of conduct or 
the other.” 

Professor Zulueta, of Oxford University, in two letters to The Times written 
in reply to Mr. Noel-Baker’s, said he was willing to argue on the assumption 
that the Spanish insurgents had no legal right to recognition as belligerents. 
Nevertheless, he believed that insurgents under certain conditions had a right 
to be treated as belligerents, and he thought Hall, whom Mr. Noel-Baker had 
quoted in support of the contrary view, “was inclined to admit a moral right 
to recognition in proper circumstances and that he would have regarded 
refusal of recognition in a case such as the present as hardly conceivable.” 
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He believed that Westlake also was inclined to the same view. While he was 
willing to admit for the sake of argument that insurgents had no legal right to 
recognition, he preferred “as being more in accordance with principle and the 
sound development of international law, an older view, that, provided a cer- 
tain state of facts exists (as it admittedly does in the present case), insurgents 
have a legal as well as a moral right to be accepted as belligerents,” and conse- 
quently the British Government was under a duty to accord recognition in the 
existing case. This followed logically from the British duty of non-interven- 
tion in the Spanish struggle. If, therefore, the facts of the present case were 
taken into account it was as “plain as day” that the refusal of the British 
Government to recognize the belligerency of the Spanish insurgents—that is, 
its refusal to accept the position of a neutral, in the technical sense—was 
inconsistent with real non-intervention and had “forced us into open, positive 
and natural acts of serious interference with military operations.” There 
was, in consequence, a “glaring conflict between un-neutrality and non-inter- 
vention.” 

On this latter point, Mr. Alexander P. Fachiri (The Times, July 22) took 
issue with Professor Zulueta, who had identified the effects of recognition and 
non-intervention. Mr. Fachiri distinguished between the policy of neutrality 
and the policy of non-intervention. Recognition of belligerency, he said, is 
usually the act of a foreign state acting alone and in isolation, whereas the 
policy of non-intervention as pursued in the present case involves the joint 
action of foreign states for the purpose of preventing either side from obtain- 
ing outside assistance. The policy of neutrality, which would follow from 
the recognition of belligerency, would not insure the stoppage of supplies from 
abroad since, unless expressly forbidden, individuals would still be free to 
furnish them. The policy of joint non-intervention, as it had been sought to 
carry it out in the present struggle, goes further therefore than the policy of 
simple neutrality which was all that recognition of belligerency implied. For 
this reason he thought it was preferable to the latter policy and to this extent 
he was in agreement with Mr. Noel-Baker. 

Professor H. A. Smith, of the University of London, on the other hand (The 
Times of July 26), criticized the policy of the British Government—and the 
others which had coéperated with it in the non-intervention scheme—not for 
their refusal to recognize a state of belligerency, but for their failure to accept 
the implications which flow from recognition. In fact the British Govern- 
ment had recognized in various ways the existence of a war, and by necessary 
consequence the belligerency of the insurgents who, on their side, were carry- 
ing it on, but it had not pursued the matter to its logical consequences by a 
concession of the exercise of belligerent rights on the high seas as well as in 
Spanish territorial waters, t.e., they had conceded only partial belligerent 
rights.1_ The non-intervention agreement, he thought, was itself equivalent 


This point is further developed by Professor Smith in his article “Some Problems of the 
Spanish Civil War”, in the British Year Book of International Law for 1937, p. 26 ff. 
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to a collective declaration of neutrality. If it did not recognize the existence 
of war, it was singularly misnamed and was an unfriendly act toward a coun- 
try which was at peace with all the Powers concerned. 

Professor Smith was supported by Mr. P. A. Landon, of Cambridge Univer- 
sity (The Times of August 30), who asserted that in declining to recognize a 
state of belligerency the British Government had not only denied “the exist- 
ence of circumstances which are perfectly obvious to the whole world, but has 
also departed from all precedent. What the precedents show is that there is 
a clear principle upon which recognition of belligerency must depend; and that 
principle is that where a large part of the country is in the hands of the in- 
surgents or where they exercise command of the sea, in such a way as to 
involve neutral interests, recognition should follow as a matter of course.” 


And he added: 


It is a paramount principle of international law that neutral govern- 
ments (as distinct from neutral individuals) must not render assistance 
to either belligerent. When our navy is used to prevent the capture of 
merchantmen on the high seas carrying contraband to the ports of the 
Valencia government we are, as a nation, as guilty of a breach of this 
fundamental principle as if we had sunk the cruisers of the Franco party. 
We have deprived the insurgents of the weapon which we used with such 
effect against the Central Powers throughout the Great War. 


Parenthetically Mr. Landon denied that there is any such thing in inter- 
national law as a “grant” of belligerent rights. Those rights, he asserted, 
cannot be granted or withheld at the discretion of neutral Powers; they follow 
automatically from the existence of a de facto state of war and when that 
stage is reached in the course of an armed struggle neutrals are bound to sub- 
mit to the relevant rules of international law, including those, of course, 
which govern the capture and condemnation of contraband on the high seas. 
If this be true, insurgents have a right to be recognized whenever the struggle 
in which they are engaged has reached the proportions of war. 

An opinion along the same line was expressed by Sir Francis Lindley (The 
Times of July 13) who, while admitting that the recognition of belligerency 
is a matter falling within the discretion of neutral governments, thought the 
British Government had committed a “serious blunder” in not recognizing a 
state of belligerency in the present case as soon as it was apparent that it was 
faced with a “regular civil war on the lines of the American Civil War of the 
last century.” Had that been done “we should have known where we stood 
and our navy would have been spared a number of difficulties and absurdities.” 

The policy of non-recognition, however, found a defender in Lord Parmoor 
(The Times, July 17), who thought the granting of belligerent rights to the 
Spanish insurgents would be “reactionary and little calculated to promote 
peace either in Spain or in the larger areas which profess to a Christian rule in 
international disputes.” 

It may be remarked in passing that the reasons given by the British Gov- 
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ernment for refusing to recognize a state of belligerency in Spain were, as 
stated by Lord Plymouth, Chairman of the Non-Intervention Committee, at 
its meeting on July 16 (The Times, July 17), were the following: In the first 
place, the existence of the non-intervention agreement provided the machinery 
whereby arms and munitions were to be prevented from reaching either party 
from the outside and consequently rendered unnecessary to that extent the 
exercise by either party of the belligerent right of search at sea. In the second 
place, the presence of large numbers of foreign troops fighting on both sides 
made it “impossible for all the governments concerned to regard the com- 
batants in Spain as being sufficiently independent of foreign ties and com- 
mitments to be treated in accordance with normal international principles as 
parties to a civil war in which other governments are neutral.” In the third 
place, he said, “‘so long as the four naval powers were exercising jointly and by 
agreement naval patrol duty off the coast of Spain, it was reasonable to hope 
that the difficult naval situation which is always liable to exist when two naval 
forces are at war could be prevented by joint action from leading to dangerous 
consequences.” He was forced to admit, however, that at the time he spoke 
the machinery referred to above was not adequate to prevent the shipment of 
contraband to Spanish ports, the German and Italian warships having with- 
drawn from the naval patrol, and it was therefore necessary to adopt a differ- 
ent policy. In these circumstances the British Government proposed to 
recognize the belligerency of both parties provided the foreign “volunteers” 
who were fighting in Spain were withdrawn. The French Government agreed 
to accord recognition subject to the same condition. But, no satisfactory 
agreement with General Franco for the withdrawal of the “volunteers” having 
been reached, neither the British nor French Government was willing to 
accord recognition. 

With the merits of the action of the British and other governments in re- 
fusing to recognize a state of belligerency in Spain, so far as the reasons there- 
for are based on considerations of policy or expediency, we are not here 
directly concerned. But it may not be out of place to offer a few observations 
on some of the legal aspects of recognition which were touched upon by the 
authors of the letters referred to above. The traditional conception that 
recognition is from the legal point of view merely a “concession of pure grace,” 
to use the language of Hall, which neutral states are entirely free to grant or 
withhold in their discretion, and that consequently insurgents have no right 
to demand recognition, was challenged by several of those who participated 
in the Times debate. 

Dana was cited by Mr. Noel-Baker in support of his view that insurgents 
have no right (he does not distinguish between legal and moral right) to recog- 
nition and consequently neutrals are under no duty to accord recognition 
unless it is “necessary” for the protection of their own rights or the promotion 
of the “general political good of the world.” Dana says: 
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The reason which requires and can alone justify this step [accordance 
of belligerent rights] by the Government of another country is that its 
own rights and interests are so far affected as to require a definition of its 
own relations to the parties. Where a parent Government is seeking to 
subdue an insurrection by municipal force, and the insurgents claim a 
political nationality and belligerent rights which the parent Government 
does not concede, a recognition by a foreign State of full belligerent 
rights, if not justified by necessity, is a gratuitous demonstration of moral 
support to the rebellion and of censure upon the parent Government.” 


This somewhat narrow view, both as to the right of insurgents to recognition 
and the right of neutrals to accord it may perhaps be explained by the fact 
that Dana wrote in 1866 and that he had been an ardent supporter of the 
Government of the United States which had protested against British recog- 
nition of the belligerency of the Southern Confederacy as premature. He 
may therefore have been less inclined to admit that insurgents have any rights 
than he would have been had his opinion been expressed in different circum- 
stances. Nevertheless, it will be noticed that Dana speaks of the “reason 
which requires” recognition and he admitted that recognition was justified 
“when the state of things between the parent state and insurgents amounts in 
fact to a war, in the sense of international law.” 

Hall, who was likewise cited by Mr. Noel-Baker in support of his position, 
while adopting the view that recognition is, “from the legal point of view a 
concession of pure grace,” nevertheless admitted that humanity may require 
that insurgents be treated as belligerents and, he added: “if so there must be a 
point at which they have a right to demand what confessedly must be 
granted.”? For this reason Hall was also cited by Professor Zulueta in sup- 
port of his position as an author who was “inclined to admit a moral right to 
recognition in proper circumstances.” Both writers also invoked the high 
authority of Westlake * in support of their opposing views. While admitting 
that foreign states are free to consult their own interests and the “general 
political good of the world” in deciding to recognize an insurrection as war, 
and that while “the right of insurgents to claim the recognition of their 
belligerency, as distinct from the recognition of their independence, has not 
yet become a legal one, either by the consent of approved authorities or by 
custom,” Westlake thought “much may be said for it on the ground of reason 
when even those who deny its legal character can represent the consequences 
which might follow from its refusal as being inhuman.” 

The writer of the present note ventures to offer the following conclusions 
which he believes are justified not only on considerations of reason and sound 
policy but are supported by some of the best juristic opinion and practice: 

First, recognition of belligerency is nothing more than recognition of the 
fact of the existence of war. It does not involve recognition of any govern- 


* Dana’s Wheaton, edition by Wilson, p. 29,n.15. * International Law, 3rd ed., p. 34. 
4 International Law (1910), Part I, pp. 54-55. 
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ment or political régime, nor does it involve any expression of approbation or 
disapprobation or indicate any sympathy for or prejudice against the cause 
for which either side is fighting nor does the refusal to recognize carry any such 
implications. 

Second, recognition is a matter entirely within the discretion of foreign 
states in the sense that they are free to judge for themselves whether the 
struggle has attained the proportions of a war, and, if so, whether they can 
recognize it as such without impairing their own rights or prejudicing the gen- 
eral interests of the community of states. But there are certain generally 
accepted tests by which the existence of a state of war are to be determined, 
and recognition prior to this stage is premature and may justly be regarded 
by the parent state as an unfriendly act. For the refusal to accord recogni- 
tion, however, non-recognizing states cannot be held responsible by the in- 
surgent organization should it come into power, even though it be admitted 
that the insurgents had a moral right to be recognized as belligerents. Dana’s 
view that recognition by a foreign state is never justified unless its own rights 
and interests are so affected as to require a definition of its own relations to 
the parties would seem to be too strict, since it does not take into sufficient 
account the possible rights and interests of the insurgents. 

Third, whenever an insurrectionary struggle reaches certain proportions in 
respect to its magnitude, its area of control, the strength of its military forces 
and the character of its governmental organization, it would seem that the 
insurgents have at least a moral right to be treated as belligerents by foreign 
states, and, if so, the latter are under a moral duty to recognize them as such, 
although neither the right nor the duty may in the present state of the law be 
said to be a legal one.® 

Fourth, the situation in which a material state of war exists on a large scale 
but which other Powers refuse to recognize as war and the parties to which 
will not be treated as belligerents, must be admitted to be highly anomalous. 
In normal circumstances recognition ought to follow as a matter of course. 
Lord Plymouth in his statement referred to above explaining the reasons why 
the British Government had not recognized a state of belligerency in Spain, 
admitted that for some months the Spanish struggle had been of a “stature 
and nature which would have justified the recognition of the two parties as 
belligerents in normal circumstances.” But, he added, the circumstances had 


5 As to the question of legal right there is little controversy among the better known writers 
on international Jaw. McNair in a recent article entitled ‘“The Law Relating to the Civil 
War in Spain” (Law Quarterly Review, Oct., 1937, p. 471 ff.), expresses the opinion that 
those who maintain that insurgents who fulfill certain tests have a legal right to be recog- 
nized as belligerents “have not made out their case’ and that the balance of evidence is 
against their view. As to whether they have anything in the nature of a moral right to be 
recognized, he expresses no opinion. Other writers, Hyde, Oppenheim, Lauterpacht, and 
Wilson, for example, do not discuss the question of right, apparently assuming that recogni- 
tion is entirely a matter of discretion on the part of foreign states. 
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not been normal. Secretary Eden remarked in the House of Commons on 
April 13 that “the natural thing to have done when the struggle had reached 
the large dimensions of the present war in Spain was to have recognized its 
belligerent character, and for those whose maritime interests were involved 
like ours to grant belligerent rights.” It is believed that unless the circum- 
stances of the particular case are quite abnormal, or where recognition would 
affect prejudicially the recognizing state’s own rights or would operate to the 
detriment of the general interests of the community of states, the withholding 
of recognition cannot be justified, assuming of course that the struggle has 
acquired the proportions of a war in the material sense. It is hardly neces- 
sary to add that the decision of the foreign government should not be influ- 
enced by its own sympathies or prejudices. 
JAMES W. GARNER 


THE LIQUIDATION OF PERPETUAL LEASES IN JAPAN 


Current discussion of “peaceful change” serves to emphasize the importance 
of the notes exchanged between the Japanese Government and eight other 
governments, during the months of March and April, 1937, “with a view to 
liquidating once and for all in a spirit of friendship and conciliation the sys- 
tem of perpetual leases” in Japan. 

The perpetual leases had their origin at a time when aliens were not per- 
mitted to own lands freely in Japan, and when a number of foreign settlements 
existed there. Provisions for the residence of certain aliens were embodied in 
a series of Japanese treaties of 1858-1869. The treaty with the United States 
of July 29, 1858, was the first of the series, but the most explicit of such'pro- 
visions were those in the treaty with Austria-Hungary of October 18, 1869 
(Article 3). Settlements were laid out to meet the needs of aliens in fulfil- 
ment of these treaty provisions, and within these settlements land was “held 
under governmental leases in perpetuity . . . subject to a fixed rate of rent 


1 Article 3 of this treaty provides in part: ‘“The ports and towns of Yokohama (in the dis- 
trict of Kanagawa), Hiogo, Osaka, Nagasaki, Niigata, Ebisuminato on the island of Sado, 
Hakodate and the City of Tokei (Yedo) shall, from the day on which this Treaty comes into 
operation, be opened to the citizens of the Austro-Hungarian Monarchy, and to their trade. 

“Tn the above ports and towns Austro-Hungarian citizens may permanently reside; they 
shall have the right, therein to lease land, to purchase houses, and to erect dwellings and 
warehouses. 

“The place, where Austro-Hungarian citizens shall reside, and where they shall erect their 
buildings, shall be determined on by the Imperial and Royal Consular Officers in conjunc- 
tion with the competent local Authorities; the harbour regulations shall be arranged in a 
similar manner. 

“Tf the Imperial and Royal Consular Officers and the Japanese Authorities can not agree, 
the matter shall be submitted to the Diplomatic Agent and the Japanese Government.” 
Treaties and Conventions between the Empire of Japan and other Powers (Tokio, 1884), 
p. 4. This provision has been said to ‘‘contain the sum of all privileges and immunities on 
the subject [of the leaseholds] granted by Japan under the Treaties of 1858-1869.” Case 
of Japan in the Japanese House Tax Case, p. 13. 
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per tsubo”; this land was (or became) “the property of the State and in 
consequence exempt from taxation of all kinds.”* The principal settlements 
were in Yokohama, Nagasaki, Hiogo, Osaka and Tokio. In presenting its 
case to a tribunal of the Permanent Court of Arbitration in 1904, the Japanese 
Government stated that 511,150.89 tsubo of land were held under perpetual 
leases in these settlements.* Some lands in Hakodate were also held under 
perpetual lease, though no settlement was laid out there. While the holders 
of the leaseholds were of various nationalities, much of the lands, in recent 
times at least, were held by British subjects, the interests of American na- 
tionals being second in importance.* 

Numerous taxation questions arose in connection with the perpetual lease- 
holds, but so long as extraterritorial jurisdiction existed in Japan it was not 
possible for the Japanese Government to effect the collection of taxes the 
levying of which it thought to be permitted. This situation was changed in 
some degree by the disappearance of extraterritoriality in 1899. The series 
of treaties which provided for the abolition of extraterritoriality contained 
provisions for the continuance of the leaseholds. The treaty concluded be- 
tween Japan and Great Britain on July 16, 1894, the first treaty of that series, 
contained the following (Article 18): 5 


Her Britannic Majesty’s Government, so far as they are concerned, 
give their consent to the following arrangement: 

The several foreign Settlements in Japan shall be incorporated with 
the respective Japanese Communes, and shall thenceforth form part of 
the general municipal system of Japan. 

The competent Japanese authorities shall thereupon assume all mu- 
nicipal obligations and duties in respect thereof, and the common funds 
and property, if any, belonging to such Settlements, shall at the same 
time be transferred to the said Japanese authorities. 

When such incorporation takes place, existing leases in perpetuity 
under which property is now held in the said Settlements shall be con- 
firmed, and no conditions whatsoever other than those contained in such 
existing leases shall be imposed in respect of such property. It is, how- 
ever, understood that the Consular authorities mentioned in the same 
are in all cases to be replaced by the Japanese authorities. 

All lands which may previously have been granted by the Japanese 
Government free of rent for the public purposes of the said Settlements 
shall, subject to the right of eminent domain, be permanently reserved 


2 Case of Japan in the Japanese House Tax Case, pp. 15-16. The tsubo is the equivalent 
of 3.305785 square meters, td., p. 17; an acre is about 1225 tsubo. 

3 Id., p. 67. See, also, Reischauer, ‘Alien Land Tenure in Japan,” in Transactions of the 
Asiatic Society of Japan, 2d series, Vol. XIII. 

4On March 25, 1937, a Japanese ‘‘Foreign Office Spokesman” was reported to have said 
that “out of a total of 146,000 tsubo of land (about 119 acres) held under perpetual lease, 
64,000 tsubo (about 52 acres) represents the land held by British and 32,000 tsubo (about 26 
acres) by American nationals.” 6 Contemporary Japan (June, 1937), p. 170. See also 
16 Department of State Press Releases (March 6, 1937), p. 134; 6 Far Eastern Survey (May 
12, 1937), p. 107. 

586 British and Foreign State Papers, p. 46. See also Arts. 1 and 3 of the same treaty. 
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free of all taxes and charges for the public purposes for which they were 
originally set apart. 


Substantially similar provisions for the continuance of the leaseholds were 
incorporated in treaties concluded by Japan with the United States of Amer- 
ica, November 22, 1894 (Article 17) ; with Russia, June 8, 1895 (Article 17) ; 
with Germany, April 4, 1896 (Article 19) ; with Belgium, June 22, 1896 (Arti- 
cle 17) ; with France, August 4, 1896 (Article 21) ; with Switzerland, Novem- 
ber 10, 1896 (Article 12); with Spain, January 2, 1897 (Article 17); with 
Portugal, January 26, 1897 (Article 17) ; and with Austria-Hungary, Decem- 
ber 5, 1897 (Article 20). Most-favored-nation clauses in certain treaties, 
notably in the treaties concluded by Japan with Denmark, October 19, 1895, 
and with The Netherlands, September 8, 1896,° extended the benefit of these 
provisions to other states. 

After the revised treaties came into force, the Japanese Government took 
the position that the exemption from taxation did not extend to improve- 
ments on the lands held under the leases. This view was controverted by the 
British, French and German Governments, and on August 28, 1902, these 
governments agreed with the Japanese Government to submit the question to 
an arbitral tribunal composed of three members of the Permanent Court of 
Arbitration. In its judgment in the so-called Japanese House Tax Case,’ 
on May 22, 1905, that tribunal decided, by a majority of votes, that the build- 
ings as well as the lands were exempt from taxation. 

Though the result of the arbitral judgment was accepted by the Japanese 
Government, questions of taxation continued to arise and to give difficulty, 
and it is easy to understand the desire of the Japanese Government to 
find an escape from the system altogether. When the British-Japanese 
Treaty of Commerce and Navigation of April 3, 1911, was being negotiated, 
it was agreed that “the contention of either Government regarding the posi- 
tion of the holders of leases in perpetuity in the former foreign settlements, 
which it was agreed between the two Governments should form the subject of 
a separate negotiation, was not in any way prejudiced by the omission of 
reference to that question in the Treaty.”® In succeeding years, attempts 
were made to settle the question, but active negotiations were discontinued in 
1914. Meanwhile, in 1925, aliens were given extensive privileges of owning 
land in Japan, subject to certain restrictions.® 

Recently the British Government took the lead in negotiating a settlement 
of the problem, and its lead was followed by other governments. On March 


6 These treaties are collected in Treaties and Conventions between the Empire of Japan 
and Other Powers (Tokio, 1899). 

7 Scott, Hague Court Reports, p. 77. 

8 Recueil des Traités et Conventions entre le Japon et les Puissances Etrangéres (1925), I, 
p. 745. 

* Reischauer, op. cit., pp. 123-130; Yamada, in McKenzie’s Legal Status of Aliens in Pa- 
cific Countries (1937), p. 211. 
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25, 1937, both the American and British Governments exchanged notes with 
the Japanese Government for the abolition of the “system of perpetual 
leases”; 1° the “understanding” embodied in these notes is to the effect: 


(1) That the said system of perpetual leases shall come to an end on 
the first day of the fourth month of the seventeenth year of Showa, 
corresponding to the 1st day of April, 1942, when the leaseholds shall 
without compensation be converted into the rights of ownership in ac- 
cordance with the provisions of Japanese laws and ordinances. Such 
conversion shall be effected free of registration taxes in respect of lands 
under perpetual leases and buildings thereon. 

(2) That until the thirty-first day of the third month of the seven- 
teenth year of Showa, corresponding to the 31st day of March, 1942, the 
present position as regards tax exemptions shall be maintained," and 
no further claims shall be made by the Japanese authorities for arrears 
of such disputed taxes as may still be uncollected. 


Similar notes were exchanged by the Japanese Government with the Govern- 
ments of France and Switzerland on April 15, 1937, and with the Governments 
of Denmark, Italy, Portugal, and The Netherlands on April 30, 1937.!2 

In announcing the understanding with Japan, the Department of State 
of the United States said that “a codperative attitude has thus far been mani- 
fested by American leaseholders, and it is confidently expected that, by ac- 
cepting the terms of settlement, they will contribute to the promotion of 
friendly international relations.” 1% This statement does not imply a legal 
necessary for affirmative action of acceptance by the leaseholders. 

Man.ey O. Hupson 


THE DEFENSE OF OPPRESSED PEOPLES 


One hears currently much agitation in favor of action by the Government 
of the United States to assist peoples which are oppressed by foreign aggres- 
sors, by national governments or by domestic conflicts. Thus it is urged by 
some that the United States should do something to aid the Loyalists in Spain, 
chiefly on the ground that their enemies are being aided by Germany and Italy 
and that the Insurgents are waging cruel warfare. It is urged that the United 
States should do something to aid the Chinese against Japanese aggression. 
It was urged that the United States should do something to help the 


10 UJ], S. Executive Agreement Series, No. 104; British Treaty Series, No. 29 (1937). 

u Elaborating this expression, a second exchange of notes between the United States and 
Japan, also of March 25, 1937, provided that “until March 31, 1942, no taxes at present in 
force shall be collected other than those heretofore collected from the leaseholders, nor shall 
any taxes which may be introduced in the future be collected from the leaseholders if such 
taxes are directly connected with the perpetual leaseholds.” It was also stipulated that 
‘in the event of an American leasehold being transferred it . . . shall continue to be sub- 
ject to the terms of the understanding” reached. U.S. Executive Agreement Series, No. 
104. 

12 36 (Japanese) Journal of International Law and Diplomacy, No. 6 (July, 1937). 

1316 Department of State Press Releases (March 6, 1937), p. 134. 
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Ethiopians against Italian aggression. It has been urged that the United 
States should assist the Jews in Palestine; there is a long record of demands 
that minorities in many countries be helped. 

From the moral or sentimental point of view, many of these demands are 
appealing. From the legal point of view, the United States would be justified 
in acting in some cases. It is not intended to discuss here the correctness of 
the assertion that states are justified in intervening on humanitarian grounds, 
but it may be said that a treaty right is a surer legal foundation for action. 
Thus the United States is within its legal rights in participating in the Brussels 
Conference convened in accordance with the Nine-Power Treaty. The United 
States probably has a legal right under treaties to concern itself with the 
British plan for the division of Palestine. If the Government of the United 
States desires to act in any of these cases, it clearly should find a legal basis 
on which to justify its action; one illegal act is not mended by the commission 
of another. Aside from the legal basis for action, however, there are grave 
questions of policy which must be considered by the responsible officials even 
though they are ignored by irresponsible though well-meaning private persons. 
It may be of value to recall in these days the manner in which a great Secre- 
tary of State, Elihu Root, dealt with certain cases of a comparable nature. 

On November 16, 1905, with armed Japanese guards around his palace, the 
Emperor of Korea accepted the terms imposed by Japan which in effect ended 
Korea’s existence as an independent state. The United States immediately 
acquiesced in accepting the situation created by the Japanese action. There 
was considerable hue and cry in the United States about the immorality of this 
action of the American Government and many persons expressed the opinion 
that the United States should not permit Japan to take Korea. There was a 
possible legal basis for action by the United States in that our treaty of May 
19, 1883, with Korea provided, with ironically reciprocal obligations, that “If 
other powers deal unjustly or oppressively with either government, the other 
will exert their good offices to bring about an amicable arrangement.” On the 
other hand, the treaties of February 23 and August 22, 1904, between Japan 
and Korea had placed the relations of the two countries on such a basis that 
the Japanese action in 1905 could be supported by legal argument. Practi- 
cally, as Mr. Root pointed out many years later in private conversation, 
“There was nothing we could do except fight Japan; Congress wouldn’t have 
declared war and the people would have turned out the Congress that had. 
All that we might have done was to make threats which we could not carry 
out.” Mr. Root continued with a comment on the situation in the Belgian 
Congo in 1906: 


The case of the Belgian Congo is a very conspicuous illustration of the 
difficulties which are created for diplomatists—the men handling foreign 
affairs in a democratic country—regarding matters of sentiment. The 
very people who are most ardent against entangling alliances insist most 
fanatically upon our doing one hundred things a year on humanitarian 
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grounds, which would lead to immediate war. That attitude practically 
put us into the war for Cuba. The Protestant Church and many good 
women were wild to have us stop the atrocities in the Congo. . . . People 
kept piling down on the Department demanding action on the Congo. 
We went the limit which wasn’t far. 


In this instance the United States was a party to the 1890 General Act of the 
Brussels Conference Relative to the African Slave Trade, but was not a party 
to the General Act of Berlin in 1885 under which the Congo Free State was set 
up. Secretary Root rejected the suggestions of Mr. Adee that the numerous 
delegations of persons interested in the Congo be turned aside with polite 
letters. He insisted upon seeing them. He made them realize his sincere 
desire to be helpful by showing them in strict confidence the correspondence 
he was conducting with our diplomatic missions in Europe. At the same time 
he realized the difficulties confronting the Belgian Government, as is indicated 
by a letter which he wrote to Congressman Edwin Denby on February 20, 
1906: “If the United States had happened to possess in Darkest Africa a ter- 
ritory seven times as large and four times as populous as the Philippines, we, 
too, might find good government difficult and come in for our share of just or 
unjust criticism.” Secretary Root succeeded in securing the good will of the 
persons active in the Congo Reform Association in the United States and, by 
working closely with the British Government, exerted such influence as the 
United States possessed in inducing the Belgian Government to adjust the 
situation. To John E. Parson, he wrote on April 15, 1908: 


We have been doing everything which seemed to be possible to bring 
about a change of conditions. Unfortunately the United States is not a 
party to the Berlin Convention which gives the great powers of Europe a 
right of supervision over Congo affairs, so that we have the least ground 
for interference of any of the great powers. Nothing that could be done 
which seemed at all likely to do more good than hurt, has been neglected, 
and nothing will be omitted in the future. Of course, we can not send an 
army to the Congo to take possession of the country and administer it 
ourselves. Itis only by moral pressure that we can accomplish anything. 
This we have been exercising in conjunction with England, but to do it 
publicly would result in complete disaster by creating resentment in 
Belgium against foreign interference. 


One other instance may be cited. In 1905 and 1906 the persecution of the 
Jews in Russia reached unusually tragic proportions. There was considerable 
agitation in the United States in favor of some action which would compel the 
Russian Government to give adequate protection to her Jewish population. 
In sending a check to the relief fund which was being raised, Secretary Root 
wrote to Arnold Kohn on November 24, 1905: 


I do not see how any one can fail to sympathize deeply with them in 
their suffering, and to hope that out of the present disorder and change in 
that country there may come a better day of security and freedom for 
them. We have little power to help them; but for some of the homeless 
and despoiled, money may be helpful, and for some who are in despair, 
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the knowledge that there is friendliness and sympathy in the world may 
be an encouragement; and the expression of abhorrence and condemna- 
tion by the civilized world for the cruelties which have been practiced 
may in time come to have some little restraining effect. 

On June 23, 1906, Secretary Root wrote to President Roosevelt, submitting 
for his approval an instruction which he proposed to send to the American 
Ambassador in St. Petersburg with reference to making representations in 
behalf of the Russian Jews: 


I think it may do some good, though I do not feel sure of it. I do not 
know how it will be received. It may merely give offense. I am sure 
that to go further would do harm. I am sure also that to publish here 
the fact that such a despatch has been sent would do harm, and serious 
harm, to the unfortunate people whom we desire to help. Any possible 
good effect must be looked for in absolutely confidential communication 
to the Russian Government. The publication that any communication 
has been made would inevitably tend to prevent the Russian Govern- 
ment from acting, to increase the anti-Jewish feeling and to make further 
massacres more probable. 

In like vein he wrote on January 7, 1906, a letter to Robert R. Hitt, Chair- 
man of the House Committee on Foreign Affairs, who had sent him copies of a 
resolution introduced in the House expressing sympathy for the Jews in 
Russia. The advice contained in Secretary Root’s letter is of permanent 
value: 

These resolutions do not appear to be the exercise of any legislative 
power conferred upon Congress by the Constitution, but to be merely an 
expression of opinion upon matters which, so far as they may be the con- 
cern of this Government, form a part of the foreign relations which the 
Constitution requires the President to conduct upon his own responsi- 
bility, or with the advice and consent of the Senate. The resolutions 
could not, therefore, if adopted, be regarded as responsible official action, 
and I cannot conceive that their adoption would accomplish any good 
purpose. I am rather inclined to think that they would tend, by pro- 
ducing irritation and antagonism, to aggravate the dangers of the unfor- 
tunate people whom they are intended to aid. 

Government officials are not entitled to enjoy the luxury of expressing 
righteous indignation when their expressions may affect the international rela- 
tions of their country. Private persons frequently feel free of such restric- 
tions but often fail to realize that their own satisfaction is achieved at the 
expense of the cause which they sincerely desire to serve. They also frequent- 
ly fail to realize that the only logical and effective result of the course of 
conduct which they advocate is a resort to war, which they oppose. Govern- 
ment officials need to weigh delicately the nice balance between the desirabil- 
ity of expressing “abhorrence and condemnation” of illegal or inhuman 
conduct and the undesirability of making ineffective gestures or threats which, 
in Mr. Root’s words, “tend, by producing irritation and antagonism, to aggra- 
vate the dangers to the unfortunate people whom they are intended to aid.” 

Puiuip C. JEssuP 
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INTERNATIONAL LAW AND PROBLEMS OF RAW MATERIALS 


The need on the part of industrial states for raw materials continues to 
have a central place in both technical and popular discussions. There has 
been some tendency toward over-simplification in terms of “haves” and 
“have nots”, and, on the other hand, occasional suggestion that political 
demands with respect to raw materials may be but pretexts.1 Especially 
since 1935, “the problem of the supply of raw materials, mixed up and con- 
fused as it has been in turn with colonial questions, migration questions, 
trade and monetary problems and considerations of defence and national 
prestige, has given rise and still gives rise to keen controversy.” ? Not merely 
a matter of public international discussion, but recently the occasion for 
popular petition to the Government in Great Britain,? an alleged reason 
for Japan’s current military adventure in China and for certain national 
policies with respect to Spain,‘ and even offered in explanation of Brazil’s 
fears which prompted her much publicized move to lease six over-age 
destroyers from the United States,® the whole subject presents for students of 
international relations a variety of questions. Included is that of whether 
international law may figure at all in the solutions. 

The question has been raised, in another connection, of whether there is not 
“a certain futility in interposing the lean and ascetic visage of the law in a 
situation which first and last is merely a question of power.” ® To some, the 
problems connected with raw materials might seem to be purely matters of 
power-prestige politics. Indeed, the silence or non-existence in the past of 
international law for the control of economic forces that are at the foundation 
of international relations has sometimes been emphasized.?' But the mere 
fact of power is not the negation of law, and new ways of international life 
may be attended by the adaptation of old rules or the construction of new 
ones. By a well-known and realistic definition, rules comprising the law of 

1 Eugene Staley, Raw Materials in Peace and War (1937), p. 238: “. . . not all current 
political demands with respect to raw materials are due to genuine conflicts of interest that 
could be relieved by changes in the raw material situation. Some demands may be conscious 
pretexts, others a manifestation of economic and social insecurities, which are projected by 
an irrational psychological process into the raw material field.” 

Less technical is the reported statement of Bernard M. Baruch that “The story of access 
to raw materials is the biggest hokum in the world. What they really want is something 
for nothing.’”’ New York Times, Sept. 7, 1937, p. 14. 

2 Report of M. Komarnicki to the Council of the League of Nations, Official Journal, 
February, 1937, p. 106. 

3 Manchester Guardian Weekly, July 23, 1937, p. 79. 

4 New York Times, Aug. 15, 1937, IV, 4, 5; Sept. 3, 1937, p.4. The latter reference is to a 
report of agreements said to have been drawn up between Italy and Germany, respectively, 
and General Franco, whereby the latter would pay for war materials and military assistance 
with certain raw materials. 

’ New York Times, Aug. 8, 1937, I, 12. See also Press Releases, U. S. Department of 
State, Aug. 21, 1937, pp. 162-163. 


* Julius L. Goebel, The Struggle for the Falkland Islands (1927), p. 468. 
7 See, for example, E. M. Borchard in Proc. Amer. Soc. Int. Law, 1923, pp. 69-70. 


mi@@ 


~ 


EDITORIAL COMMENT 121 


nations are those deduced, as consonant to justice, from the nature of the 
society existing among independent nations. To place upon its present legal 
system the blame for the failure of the community of nations so far to solve 
the problems identified with raw materials may be to confuse instrument with 
will and purpose. If the instrument is inherently incapable of functioning in 
a subject-matter that requires control, a different situation presents itself. 

It is obvious that existing international law might be involved in many 
specific matters of jurisdiction, diplomatic protection, state responsibility, 
and the like, but it is proposed here to consider only the larger question of 
the adaptability of this law in general to the handling of situations claimed 
to have resulted from unequal distribution of, and denials of access to, raw 
materials. Phases of the larger question relate to the possibility of having a 
customary international law on this subject-matter, the possible narrowing 
of the list of questions “solely within the domestic jurisdiction” so as to take 
from that category regulations with respect to raw materials under some 
conditions, and the possible use of treaties on a wider scale authorizing types 
of international commodity control. 

The development of customary rules on such a subject-matter would 
naturally be a slow process. It might conceivably be given impetus through 
the substitution of a new initial hypothesis for the theory of consent, with 
the result of marking out for international law a more pervasive role in 
international relations—particularly economic relations—than it has had 
under the influence of positivist doctrine. A new emphasis upon duties, 
which would at least limit states in their imposition of trade or monetary 
restrictions for the sole or principal purpose of putting pressure upon other 
states, might be a consequence.® Proponents of a new basic theory as a way 
of escape from what is criticized as an essentially negative legal system, have 
utilized the doctrine of the abuse of rights.1° But the application of this 
would not be without practical difficulties, especially in the absence of a 
general obligatory jurisdiction. There arises the question of whether a 
change in fundamental theory would have to precede or follow the effective 
organization of the will of the larger community. At a time when economic 
self-sufficiency is widely proclaimed as an ideal, and when the continued 
existence of the foundations essential for a community of states under law is 
being questioned,!! requisites for the putting into effect of the new principle 


* Henry Wheaton, Elements of International Law (R. H. Dana ed., 1866), p. 23. 

*See the report referred to in note 21, infra. The Committee, while feeling that each 
country had “‘first call” on its own resources for the benefit of its domestic industry, did not 
regard as “proper” the use of a power of prohibition or restriction, irrespective of the actual 
state of supplies of the commodity, simply for the purpose of putting pressure on another 
country (pp. 12-14). 

1°H. Lauterpacht, The Function of Law in the International Community (1933), Ch. 
XIV. 

11 See, for example, W. Friedmann, “The Challenge to International Law’’, Fortnightly 
Review, Oct., 1937, pp. 432-440 


122 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


of community government might not easily be obtained. A system of legal 
controls operative at the will of less than a unanimity of states might be ex- 
pected to encounter strong opposition.’ Effective assertion, for the modern 
industrial state lacking what it considers adequate natural resources, of a 
right of development, might be thought to be at variance with other states’ 
right of independence. In any case, it seems unlikely that solution of present 
problems pertaining to raw materials can be left to await the acceptance of a 
more logically perfect theory or the development of rules of customary inter- 
national law. 

A second question presented is that of whether there are compartments of 
economic activity which are permanently shut off from any except national 
direction. Certain pronouncements of the Permanent Court of International 
Justice have brought out that a state’s assent to outside control of certain 
matters, for example, certain economic interests, cannot be presumed.1* But 
the same court has refused to consider the category of questions “solely within 
the domestic jurisdiction” as one fixed for all time.’ There is ever the 
possibility that, in their own best interests, states may assent to wider than 
national controls of some sort, however great a change this might be from the 
prevailing emphasis upon the right of individual state action and economic 
nationalism. 

State policy with respect to minerals affords illustration of how states have 
regarded these raw materials within their jurisdictions as for the sole benefit 
of their respective peoples. State control of property in this form has been 
successfully asserted by metropolitan countries, as against competing private 
claims or those of outside states, and has sometimes taken the form of owner- 
ship.5 <A method of assuring national control of mineral resources in states 


2 One writer on “Imperial Economic Development” has recently commented as follows: 
“Far-reaching adjustments . . . could only be effected, with any celerity, by some super- 
national, or perhaps I ought to say some supernatural, body with all nations represented in it; 
and some international force for promoting collective trade to provide and to police some 
world trade agreement. The creation of such a body is beyond the bounds of practical poli- 
tics. Much as we regret the position, we must accept it as a fact if we are realists.” B.S. B. 
Stevens, in International Affairs, XV, No. 6 (Nov.—Dec., 1936), pp. 863, 870. 

18 Publications of the Permanent Court of International Justice, Series A, No. 10 (A/B No. 
22), p. 18; Series A/B No. 46, p. 162. These pronouncements can hardly be used to prove 
that a state may legally do anything that it has not agreed to refrain from doing. See H. 
Lauterpacht, The Development of International Law by the Permanent Court of Interna- 
tional Justice (1934), pp. 103-104. 

14 Publications of the Permanent Court of International Justice, Series B, No. 4 (A/B 
No. 3), p. 24. 

4 Cf. C. K. Leith, World Minerals and World Politics (1931), p. 115: ‘‘The present world- 
wide trend toward nationalization is not entirely new in history, though it has taken on new 
aspects. In the early small beginnings of the use of minerals it was the rule rather than the 
exception for the crown to retain ownership of precious metals and stones, and later even of 
iron, copper, and other metals essential to military preparation. This is true of all the coun- 
tries of Europe. Later this control became more or less separated from the crown in some 
countries by dispersion through the noble classes or by leases and concessions. Only in 
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under liberal government is illustrated in the Leasing Act of the United 
States, 1920,1® or the 1936 legislation relating to tin.” 

This public control does not necessarily preclude all international codpera- 
tion in this field, if compensating advantages may come from such codperation. 
Minerals are not in their nature, any more than are nationality decrees, out- 
side the category of things to which international legal rights may attach. 
There has recently gone to the Permanent Court of International Justice a 
case between Italy and France in which the former state alleges that measures 
taken in connection with the discovery and working of phosphates in Morocco 
are inconsistent with the obligations of France under the General Act of 
Algeciras !§ and the Franco-German Treaty of November 4, 1911,!* to which 
Italy has acceded. Involved in this case also are alleged vested rights of an 
Italian company. 

There is, then, the possibility of the use of specific agreements for the pur- 
pose of securing adjustments. It is safe to assume that any very wide use of 
multilateral treaties would be a sequel to some investigation of the general 
subject-matter, such as was approved in principle by the spokesman for the 
British Empire before the Assembly of the League of Nations on September 
11, 1935,°° and such as has subsequently gone on under the auspices of the 
League. The use of multilateral treaties, as well as “autonomous action” or 
unilateral declarations, is envisaged in the resulting report.24 Taking a 
cautious view of its competence, the Committee did not regard as within its 
function the discussion of distribution of territories from which raw materials 
were drawn, or the restriction of raw material supplies in order to discourage 
aggression, or the adjustment of population to geographical and economic 
conditions, or the armaments policy of any particular state. While finding 
it impossible to defend “rigid restriction policy”, the investigating body con- 
ceded that it might be necessary, for political or economic or social reasons, 


England was this carried through to a stage of complete private ownership, and this prin- 
ciple was later the dominant one governing the disposition of mineral resources in all English- 
speaking countries. The major separation of minerals from state control went on during 
the period of the industrial revolution. At the same time many countries, particularly in 
Europe, never departed from the earlier form of control.” 

1641 Stat. 437-447, especially the provision respecting reciprocity as to aliens, at p. 438. 
On the latter point, there is also the Convention on Non-Application of the Most-Favored- 
Nation Clause in Respect of Certain Multilateral Economic Conventions, Sess. Laws, 74th 
Cong., 2nd Sess., Pt. II, pp. 843-848. 

17 49 Stat. 1140. 

1899 British and Foreign State Papers, p. 141; this Journat, Supp., Vol. 1 (1907), p. 47. 

1° 104 British and Foreign State Papers, p. 948; this JourNaL, Supp., Vol. 6 (1912), p. 62. 

20 League of Nations Official Journal, Spl. Supp. No. 138 (1935), pp. 43-46. Further 
action is recorded in ibid., Spl. Supp. No. 157 (1936). 

1 Report of the Committee for the Study of the Problem of Raw Materials, League Doc. 
A. 27. 1937. II. B., pp. 16, 17, 21. The Committee had the collaboration of experts from the 
United States, Brazil and Japan, but did not have the assistance of a German expert or the 
collaboration of an Italian expert. 
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to reserve certain forms of enterprise to nationals.2* It found that natural 
monopolies—such as that of helium gas in the United States—did not con- 
stitute real obstacles to the circulation of raw material. The general con- 
clusions offered were that difficulties in regard to supply existed, but were not 
insuperable, and that difficulties in regard to payments vastly transcended in 
importance those in regard to supply.?8 

The many-sided nature of the general problem does not require emphasis. 
The German contention has been that there should be territories under 
German management and within the German monetary system, and that there 
can be discussion of other questions, such as “sovereignty, army, police, 
law, the churches, international collaboration.” Assurance of some 
freedom of movement for the manufactured goods, after the raw materials 
have been acquired and converted, is properly a matter of concern.2> More 
controversial, since it touches upon something traditionally very much 
within the scope of domestic jurisdiction questions, is the suggestion from a 
Japanese spokesman that it is of capital importance to have, through pacific 
means, freedom in the movement of labor and technicians necessary for the 
exploitation of raw materials.*® If any treaty arrangement on a multilateral 
basis were achieved, it seems clear that it would have to involve no abruptly 
internationalized control of economic activity generally. Even within the 
bounds of relatively narrow subject-matters, proposals of far-reaching extra- 
national control have found little favor. In the course of the recent discus- 
sions, there was a reference to “certain interesting schemes” set on foot at 
Geneva but later shelved, and to such specific projects as that for an Interna- 
tional Agricultural Mortgage Credit Company.*? Perhaps action taken 
would look to restriction, not of all policies of states that might be objection- 
able to their neighbors, but of policies actually found to endanger seriously 


22 Report cited, p. 16. The bad effects of a sudden influx of capital, or of mass immigra- 
tion, are envisaged. A question may be raised as to the strictly legal significance of the 
Committee’s observation that “It should be recognized that the Governments of countries 
which are important suppliers, actual or potential, of raw materials have a responsibility not 
unreasonably to hamper the development of their raw materials,” and that such states should 
take into account “the interdependence of all countries.” (Jdem., p. 16.) 

23 The Russian expert, in a separate declaration, expressed regret that the Committee had 
not shown sufficiently how the problem of raw materials was affected by present-day condi- 
tions, such as those connected with armaments, aggressive and warlike purposes. (Report, 
p. 30.) 

24 Hjalmar Schacht, ““Germany’s Colonial Demands”, For. Affairs, XV, No. 2 (Jan., 1937), 
p. 234. A more detailed statement of Germany’s case is in Vélkerbund, Nr. 192-206 (May/ 
July, 1937). The League Committee found that, if dominions and other self-governing ter- 
ritories be excluded, only about three per cent. of all commercially important raw materials 
are produced in all colonial territories. (Report, p. 10.) 

28 Remarks of M. Yepes (Colombia), League of Nations Official Journal, Spl. Supp. No. 
157, p. 70. 

28 New York Times, June 25, 1987, p. 33. 

37 Remarks of M. Rose (Poland), League of Nations Official Journal, Spl. Supp. No. 157, 
p. 46. The specific project referred to is in League Doc. C. 375. M. 155. 1931. II. A. 
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the interests of other countries. Employment of negotiation, investigation 
and conciliation, and provision of some international jurisdiction with a 
function which would be interpretive and declaratory, would seem to be neces- 
sary features of a control arrangement. 

The use of treaties on a narrower scale seems more likely to come, at a 
time when the general peace is itself threatened. Even bilateral arrange- 
ments might prove of considerable psychological value, unless used as 
weapons against other states. The contents of any agreements concerning 
commodity control would need to be devised in the light of trends in producing 
enterprises,?® and of experience already available through the activity of 
such a body as the International Tin Committee.*® Presumably, the prin- 
ciple of access to necessary materials without discrimination because of 
nationality would have special consideration.*” From the purely legal 
point of view, the effects of changing conditions, and the matter of periodic 
or other kinds of revision, would have importance. The principle of the 
sanctity of treaty engagements cannot safely be discarded, but a reasonable 
amount of adjustability should permit the reconciliation of this with the basic 
right of states to exist and to have some opportunity for development. 

Two concluding observations seem pertinent. Some economists have come 
to believe that the people of the world have no choice but to grapple with the 
problem of world-wide economic planning.*! With the soundness of this 
view, or with the tremendously complicated task of world planning as between 
states with differing ideologies and with varying degrees of control over their 
respective internal economies, this brief comment on certain legal aspects 
has not presumed to deal. It is conceivable that the process of “economic 
appeasement” which is associated with raw materials might well involve 
considerable use of the treaty device.** But the futility of placing too great 
faith in the instruments alone, without adequate attention to the will for 
peace and for essentially just dealing in an ordered world, must be apparent. 
It is suggested in the words of Sir Thomas More, who wrote more than four 


28 Eugene Staley, op. cit., p. 253: “International trade in raw materials appears to be enter- 
ing an epoch that will be characterized relatively less by competition between individual 
producing enterprises within each industry and relatively more by competition between 
great cartels or combinations or control boards, each striving to promote sales and maintain 
prices for its commodity.” 

9 Tbid., p. 308. See also W. L. Holland, ed., Commodity Control in the Pacifie Area 
(1935), Chs. XII, XIII. 

%° Cf. John C. de Wilde, “Raw Materials in World Politics’, For. Policy Reports, XII, 
162-176 (Sept. 15, 1936), and a pamphlet on ‘‘Colonies, Trade and Prosperity”, prepared by 
Maxwell S. Stewart for the Public Affairs Committee (1937). Consideration of the interests 
of consumers, and the need of publicity, are stressed in the League Committee’s Report 
(p. 18). 

"| See, for example, E. W. Zimmermann, World Resources and Industries (1933), p. 807. 

2 Cf. Report of the Economic Committee to the Council of the League of Nations, on the 
Present Phase of International Economic Relations, League Doc. C. 358. M. 242. 1937. II. B., 
p. 13 and annex. 
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hundred years ago of his Utopians that “though treaties were more religiously 
observed, they would still dislike the custom of making them; since the world 
has taken up a false maxim upon it, as if there were no tie of nature uniting 
one nation to another . . . and that all were born in a state of hostility, and 
so might lawfully do all that mischief to their neighbors against which there 


is no provision made by treaties. . . .” 
Rosert R. WILson 


THREE HAGUE CONVENTIONS ON NATIONALITY 


The coming into force in 1937 of three of the conventions on nationality 
signed at The Hague Codification Conference of 1930, is an event of unusual 
significance in the development of international law.! This manifestation 
of effective codperation is the more interesting because it occurred in the po- 
litically sensitive field of nationality laws and because the past few years 
have not been notable for evidences of renunciation of sovereign claims. 

The conventions have come into force because they have now been ratified 
or acceded to by ten or more Powers. The principal convention, that relating 
to certain questions of conflicts of nationality laws, was not signed by the 
United States Government because its delegates considered it inconsistent 
with American policy to sign a treaty which recognized that dual nationality 
might arise out of a grant of naturalization not assented to by the state of 
origin, that such assent might be deemed necessary to make such naturaliza- 
tion effective, or that “expatriation permits” might be required.2 But inas- 
much as the convention provided for complete liberty of reservations, of which 
several signatories have taken advantage, it is regrettable that the United 
States could not find adequate comfort in recourse to that safeguard. The 
convention, now ratified or acceded to by Norway, Monaco, Brazil, Sweden, 
Great Britain, Canada, Poland, China, India and The Netherlands, provides 
for the resolution of some of the principal conflicts of municipal nationality 
laws. 

While admitting the authority of each state to determine who are its na- 
tionals, it yet facilitates the freedom of renunciation or waiver in certain cases 
of dual nationality. For example, Article 5 establishes that in cases of dual 
nationality, a third state shall recognize exclusively the single nationality of 
the country in which the person is habitually resident or most closely con- 
nected, a principle adopted in the protocol concerning military service pres- 
ently to be mentioned and likely to become more common. The chapter on 
the nationality of married women provides for a limitation in the number of 
cases of dual nationality or statelessness arising through marriage, for ex- 
ample, the loss of the wife’s nationality shall be conditional upon her acquir- 
ing her husband’s nationality; yet naturalization of the husband shall not be 

1 League of Nations: A 6 (a).1937.Annex 1, pp. 71-73. 


2 Cf. Convention, this Journat, Supp., Vol. 24 (1930), p. 192; Report of Committee, 
ibid., p. 215; and Flournoy, this JouRNAL, ibid., p. 467 at 473. 
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deemed to change the wife’s nationality without her consent. Obviously, this 
did not go so far in feminine emancipation as American law now provides, 
but it was as far as most of the countries were in 1930 willing to go. The 
conference, on the initiative of the American delegation, adopted a recom- 
mendation (voeu) urging the states to study further the possibility of intro- 
ducing into their laws the principle of the equality of the sexes in matters of 
nationality. 

The chapter on the nationality of children provides that the children born 
abroad of diplomats shall not acquire the nationality of their place of birth and 
that the children of other public officials, like consuls, shall be given the oppor- 
tunity easily to renounce it. It also provides that the minor children shall 
be naturalized through the naturalization of their parents, under such condi- 
tions as the naturalizing state establishes. Apparently, this may even apply 
to children remaining resident in their country of origin, which seems rather 
questionable. Other articles provide that children of unknown parents shall 
have the nationality of the place of birth, which is also to be assigned, unless 
the state otherwise provides, to children of parents of no nationality or un- 
known nationality. The nationality of illegitimate children is also provided 
for. Adoption by an alien shall not forfeit the child’s nationality unless he 
acquires the alien’s nationality. 

The convention of most interest to the United States and the only one 
ratified by the United States, is the protocol relating to military obligations 
in cases of dual nationality. Adopting a principle long urged by the United 
States and embodied in resolutions passed occasionally by Congress, it pro- 
vides that a person having dual or multiple nationality shall be bound to 
perform military service only in that country in which he habitually resides or 
with which he is most closely connected, and shall be exempted from military 
service in the other country or countries—and this without regard to the 
question whether he thereby loses the latter’s nationality. Also, if the pro- 
spective soldier,a dual national, has the privilege of renouncing the nationality 
of one or more of his states on reaching majority, he may not be drafted in 
that state during minority. Furthermore, under Article 3, a person who has 
lost the nationality of one state and has acquired the nationality of another 
is exempt from military obligations in the former. 

This protocol, which was due largely to the initiative of Mr. Richard W. 
Flournoy, Jr., delegate of the United States,t has been adopted by the United 
States, Great Britain, Brazil, India, Sweden, Australia, El] Salvador, South 
Africa, Cuba, Colombia and The Netherlands. While the United States has 
naturalization treaties with most of these states and they are not the states, 
such as France, Italy and Switzerland, with which the United States has had 


* This JourNAL, Supp., Vol. 24 (1930), p. 201. 

* See Mr. Flournoy’s article in this JourNAL, Vol. 24 (1930), p. 467, on “Nationality Con- 
vention, Protocols and Recommendations adopted by the First Conference on the Codifica- 
tion of International Law.” 


1 
1 
e 
t 
f 
d 
e 
y 
f 
yn 
yf 
e, 


128 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the main difficulties in the matter of military service of persons possessing 
two nationalities, it is nevertheless a source of gratification that the principle 
of single military service has now received the imprimatur of an international 
convention. Probably other ratifications and accessions will follow. And in 
the meantime, the municipal law of such countries as France and Italy has 
relaxed some of its claims to the military service of those who, even without 
consent, have acquired another nationality. In spite of the current era of 
military inflation, the climate of opinion in the matter of military claims on 
technically dual nationals is changing. 

The third convention now in force is a protocol relating to a certain case 
of statelessness,° to the effect that in countries not conferring nationality jure 
soli, a person born of a mother who is a citizen and of a father without na- 
tionality or of unknown nationality shall have the nationality of the country 
of birth. This protocol, adopted by Brazil, Great Britain, India, Poland, 
China, Chile, Australia, Salvador, South Africa, and The Netherlands, repre- 
sents the present law of the United States. A fourth proposed protocol, re- 
quiring signatories to receive their former nationals who are or have become 
stateless and have become permanently indigent or criminally convicted 
abroad,® has been accepted only by Brazil, Great Britain, Australia, South 
Africa, India, China and El Salvador, and is therefore not yet in force. 

These first tangible results of the Codification Conference of 1930, achieved 
in the face of much discouragement, give promise of the eventual expansion of 
the movement for the codperative reconciliation of conflicts of municipal law 
in fields which impinge on international relations. EpwIn BorcHarpD 


IMMUNITIES OF THE BANK FOR INTERNATIONAL SETTLEMENTS 


The measures recently taken for extending the immunities of the Bank for 
International Settlements afford a striking example of the innovations which 
have been introduced in the process of international legislation during the 
past years. 

The basic provisions for the establishment of the Bank for International 
Settlements were embodied in Articles 6 and 10 of the agreement concerning 
the complete and final settlement of the question of German reparations, 
signed at The Hague on January 20, 1930.1. A convention signed at The 
Hague on the same date ? incorporated the constituent charter of the Bank, 
and its Statutes ® were annexed to the convention. The Statutes came into 
force on February 26, 1930, and the Bank began its operations on May 17, 


5 This JoURNAL, Supp., Vol. 24 (1930), p. 206. © Tbid., p. 211. 

15 Hudson, International Legislation, p. 135; this JourRNAL, Supp., Vol. 24 (1930), p. 262. 
See the writer’s comment in this JourNAL, Vol. 24 (1930), p. 561. 

2 Hudson, op. cit., p. 307; this JouRNAL, ibid., Supp., p. 323. Switzerland was a party to 
the convention. 

3 Hudson, op. cit., p. 314; this JouRNAL, ibid., p. 326. For an analysis of the Statutes, see 
the writer’s comment in this JouRNAL, Vol. 24 (1930), p. 561. 
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1930. Ratifications of the Hague Agreement were duly deposited by Aus- 
tralia, Belgium, Canada, France, Germany, Great Britain, Greece, India, 
Italy, Japan, New Zealand, Poland, Portugal, Rumania, South Africa, and 
Yugoslavia. 

Article 10 of the Hague Agreement of January 20, 1930, provides for the 
privileges and immunities of the Bank, as follows: 


The Contracting Parties will take in their respective territories the 
measures necessary for securing that the funds and investments of the 
Bank, resulting from the payments by Germany, shall be freed from all 
national or local fiscal charges. 

The Bank, its property and assets, and also the deposits of other funds 
entrusted to it, on the territory of, or dependent on the administration of, 
the Parties shall be immune from any disabilities and from any restric- 
tive measures such as censorship, requisition, seizure or confiscation, in 
time of peace or war, reprisals, prohibition or restriction of export of 
gold or currency and other similar interferences, restrictions or pro- 
hibitions. 


Fuller provisions were contained in the Constituent Charter granted to the 
Bank by Switzerland, in accordance with the provisions of the Convention of 
January 20, 1930. Paragraphs 6, 7, 8, and 9 of the Charter deal with im- 
munity from Swiss taxation, in detail; paragraph 10 adds the following 
provision: 

The Bank, its property and assets and all deposits and other funds 
entrusted to it shall be immune in time of peace and in time of war from 
any measure such as expropriation, requisition, seizure, confiscation, pro- 
hibition or restriction of gold or currency export or import, and any other 
similar measures. 


On July 19, 1933, at a meeting of the technical subcommittee of the Second 
Monetary Subcommission of the Monetary and Economic Conference at Lon- 
don, the Chairman (M. Kienbock) called attention to the second paragraph 
of Article 10 of the Hague Agreement, and to the “fact that a number of Gov- 
ernments had not acceded” to the agreement. The fact was in no way 
surprising, for no invitations to accede had been issued. The Chairman then 
suggested that 


in view of the fact that the Second Sub-Commission, on the Sub-Com- 
mittee’s proposal, had adopted a resolution on the function of the Bank 
for International Settlements, it would be well to remind Governments 
which had not yet acceded to that agreement of the desirability of as 
many countries as possible acceding to it. A letter on the subject would 
be addressed by the appropriate body to the Governments concerned. 


This suggestion was adopted as a recommendation by the technical sub- 
committee. 


446 Recueil officiel des lois et ordonnances (1930), pp. 67, 305. 
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To ensure “uniform decision on the part of the various Governments which 
may be prepared to give effect to the Sub-Committee’s recommendations,” the 
Bank for International Settlements drew up the following draft relating to 
the privileges in question: ® 


Whereas the Bank for International Settlements has been constituted and is function- 
ing for certain purposes of general interest and utility and in particular for the purpose 
of promoting the co-operation of Central Banks and providing additional facilities for in- 
ternational financial operations; 

Whereas in order to allow such purposes to be achieved by and during the functioning 
of the Bank for International Settlements certain immunities were granted to it by the 
signatory Governments of the principal Hague Agreement dated 20th January, 1930 and 
also by the Swiss Confederation; 

Whereas the Sub-Committee for Permanent Measures of the Monetary and Financial 
Commission of the Monetary and Economic Conference sitting in London in June and 
July, 1933 unanimously approved the suggestion made by the Chairman of the Sub- 
Committee that as many countries as possible should join the signatory Governments of 
the said Convention and Switzerland in the action taken by them in regard to such 
necessary immunities; 


Whereas the Government of ............ desires for its part to comply with this sug- 
gestion ; 

Now therefore 

The Government of ............ hereby confirms that 


(1) The Bank for International Settlements, its property and assets and also the de- 
posits or other funds entrusted to it on the territory of, or dependent on the administra- 
MGRUOl. céscunoascet shall be immune from any disabilities and from any restrictive 
measures such as censorship, requisition, seizure or confiscation, in time of peace or war, 
reprisals, prohibition or restriction of export of gold or currency and other similar inter- 
ferences, restrictions, or prohibitions. 

(2) Any dispute between the Government of ............ and the Bank for Interna- 
tional Settlements as to the interpretation or application of this present shall be referred 
to the Arbitral Tribunal provided for by the said Agreement of January 20th, 1930. 

MO sntviwenesed Government shall appoint a member to sit on the occasion of such 
dispute, the President having a casting vote. 

In having recourse to the said Tribunal the Parties may nevertheless agree to submit 
their dispute to the President or to a member of the Tribunal chosen to act as sole Arbitra- 
tor. 


On August 29, 1933, the Secretary General of the League of Nations, acting 
as Secretary General of the Monetary and Economic Conference, transmit- 
ted to governments the text of the suggestion made at London on July 19, 
enclosing the above draft at the request of the Bank, and asked to be in- 
formed of any action that might be taken. In a further communication of 
June 29, 1934,? the Secretary General stated that “as regards the procedure 
to be followed in connection with the grant of the privileges referred to, it is 
clearly a matter for each individual Government to determine the requisite 
internal measures in conformity with the constitutional law of the country.” 
He added, also, at the suggestion of the Bank, that the latter had defined 


League of Nations Document, C.L.173.1933.11.A. 6 Tbid. 7C.L.124.1934.IL.A. 
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the scope of the privileges accorded under Article 10 of the Hague Agreement, 
in the following terms: 


The question was raised whether these privileges have the effect of 
exempting the Bank for International Settlements from ordinary civil 
and commercial proceedings on the part of its creditors or from the ac- 
companying penalties of execution. It is the opinion of the Bank for 
International Settlements that this cannot be either the object or the 
effect of the proposed privileges. Attachment and other forms of com- 
pulsory execution are in no sense prohibited by Article 10 of the Hague 
Agreement. The Statutes of the Bank for International Settlements, 
moreover, explicitly provide in Article 57 that, apart from the excep- 
tional cases to which Article 56 relates or cases for which special pro- 
visions have been laid down with regard to arbitration, the Bank may be 
“proceeded against in any court of competent jurisdiction.” 


The action taken by governments in response to the suggestion was em- 
bodied in various forms. 

In Austria, a federal law of July 12, 1934,® followed the text of paragraph 
(1) of the Bank’s draft, and as to arbitration it provided as follows: 


The Federal Government is empowered to submit any dispute be- 
tween it and the Bank for International Settlements as to the interpre- 
tation or application of Article 1 to an Arbitral Tribunal to which each 
Party shall appoint a member. In the event of the two members of the 
Arbitral Tribunal being unable to agree in the election of a President, 
the Austrian Federal Government shall recognise as President whoever 
is nominated for the purpose by the President of the Permanent Court 
of International Justice at The Hague. 


In Bulgaria, a legislative decree of June 4, 1934 ® followed verbatim the sub- 
stantive parts of the Bank’s draft. In China, a decision of the Government 1° 
was published on May 6, 1935, which contained the substance of paragraph 
(1) of the Bank’s draft and a provision on arbitration similar to that in the 
Austrian law. On behalf of the Free City of Danzig, the Polish Government 
on October 9, 1934, made a formal declaration, following the Bank’s draft 
verbatim. 

Denmark, by a royal resolution of May 3, 1935,!* subject to approval by 
the Rigsdag, accepted the provisions in paragraph 2 of Article 10 of the 
Hague Agreement, but reserved the right to denounce this clause on twelve 
months’ notice. Egypt, by a decree-law No. 14, 1936,1% provided for the 
Bank’s immunity in terms substantially similar to those in paragraphs (1) 
and (2) of the Bank’s draft. In Finland, the House of Representatives 
adopted a law 14 on December 5, 1935, reading in part as follows: 


® Bundesgesetzblatt, 1934, II, p. 328; League of Nations Document, C.L.206(a).1934.IT.A. 
Annex. 

®C.L.31(a).1935.T1.A. Annex. 10 C.L.122(a).1935.11.A. Annex I. 

11 C.L.206(a).1934.1T.A. Annex 12 C.L.93(a).1935.11.A. Annex. 

3 C.L.86(a).1936.11.A. Annex. 144 C.L.2(a).1936.11.A. 
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Paragraph 1. The Bank for International Settlements, its property 
and assets, and also the deposits or other funds entrusted to it, shall be 
immune from any measures such as expropriation, seizure or confisca- 
tion, in time of peace or war, prohibition or restriction of exports or im- 
ports of gold or currency, and other similar administrative measures. 

Paragraph 2. The competent authorities shall refrain from taking 
any measures of such a nature as to encroach upon the privileges granted 
to the Bank for International Settlements in paragraph 1. 

Paragraph 3. Any dispute between the Government of Finland and 
the Bank for International Settlements as to the interpretation or ap- 
plication of paragraph 1 shall be referred to an arbitral tribunal. Such 
tribunal may be, as the Government chooses, either the arbitral tribunal 
provided for by Article 15 of the Hague Agreement of January 20th, 
1930, or another arbitral tribunal constituted for the purpose, to which 
each of the parties shall appoint one member, the two members elect- 
ing their chairman. Should the two arbitrators be unable to agree 
upon the choice of a chairman, the latter shall be appointed by the 
President of the Permanent Court of International Justice. 


Iceland’s action, in a royal resolution of June 19, 1935,!5 was in terms simi- 
lar to that of Denmark. By a letter addressed to the Secretary General on 
January 30, 1934, the Government of the Grand Duchy of Luxemburg stated 
that it “accepts by the present communication the Hague Agreement” with 
respect to the Bank’s immunities; 1° this letter does not seem to have been 
followed by any further communication. On November 27, 1933, the Nether- 
lands Government replied to the Secretary General that it “accepts the draft” 
drawn up by the Bank.’7 On July 16, 1935, the National Congress of Nica- 
ragua adopted a decree !8 which followed the Bank’s draft verbatim. On 
July 13, 1935, the Norwegian Government made a declaration !® following 
substantially paragraph (1) of the Bank’s draft, and containing the follow- 
ing provision on arbitration: 


Any dispute between the Norwegian Government and the Bank for 
International Settlements as to the interpretation or application of the 
present declaration shall be referred to an Arbitral Tribunal composed 
of three members. Each of the Parties shall appoint a member to sit 
on the Tribunal and the umpire shall be chosen by agreement between 
the two Parties. Should the two Parties not agree on the choice of the 
umpire, the President of the Permanent Court of International Justice 
shall be requested to make this appointment. 


The Norwegian Government retained the right to denounce the declaration 
on twelve months’ notice. 

The affirmative action taken by the various governments raises interesting 
legal questions, particularly as to the juridical character of such declarations as 
that made by Norway, and as to the extent of the obligation to submit to arbi- 
tration in consequence of a provision in such a national law as that of Finland. 


6 C.L.146(a).1935.11.A. Annex. 16 C.L.124.1934.1T.A. Annex. 17 Ibid. 
18 C.L.186(a).1935.11.A. Annex. 19 Annex II. 


EDITORIAL COMMENT 133 


Several other governments replied to the Secretary General’s communica- 
tions. By a letter of March 6, 1934,2° the Estonian Government expressed 
a willingness to accord to the Bank “the privileges contained in Article 10 of 
the Hague Agreement,” but no further action seems to have been taken. On 
the other hand, two governments expressed an inability to give effect to the 
recommendation adopted at London. On November 10, 1933, the Govern- 
ment of the United States of America stated 2! that as Article 10 of the Hague 
Agreement “provides, among other things, that gold or currency belonging to 
the Bank . . . should be immune from prohibition or restriction,” executive 
orders in effect in the United States would not permit the grant of such im- 
munity; under the executive order of August 28, 1933,?% it was stated, gold 
earmarked before April 20, 1933, “would be exempt from restrictions and 
would be exportable,” but ‘no earmarking of gold after that date or export of 
gold earmarked after that date is permissible.” However, the United States 
expressed a willingness to reconsider its position “when and as circumstances 
may change.” On November 22, 1933, the Government of Siam stated 7% 
that, as Siam had no central Bank, the question did not arise for Siam. 

Meanwhile, a more formal step has been taken by certain of the parties to 
the Hague Agreement and Switzerland. On July 30, 1936, a protocol was 
opened for signature at Brussels,** with respect to the immunities of the Bank. 
The preamble to this protocol states that the second paragraph of Article 10 
of the Hague Agreement and paragraph (called article) 10 of the Constituent 
Charter “only imperfectly express the intention of the Contracting Parties 
and are liable to give rise to differences of interpretation”; it declares the 
purpose “to define the scope of the said articles and to substitute for the terms 
employed expressions which are clearer and more capable of assuring to the 
operations of the Bank for Internationa] Settlements the immunities which 
are indispensable to the accomplishment of its task.” To this end, Article 1 
of the protocol provides: 


The Bank for International Settlements, its property and assets, as 
well as all the property and assets which are or will be entrusted to it, 
whether coin or other fungible goods, gold bullion, silver or any other 
metal, precious objects, securities or any other objects the deposit of 
which is admissible in accordance with banking practice, are exempt 
from the provisions or measures referred to in paragraph 2 of Article 
X of the Agreement with Germany and in Article X of the Constituent 
Charter consecutive to the Convention with Switzerland of the 20th 
January, 1930. 

The property and assets of third parties, held by any other institution 
or person, on the instructions, in the name or for the account of the 
Bank for International Settlements, shall be considered as entrusted 
to the Bank for International Settlements and as enjoying the immuni- 
ties laid down by the articles above mentioned by the same right as 


90C.L.124.1934.11.A. Annex. 1 [bid. 2U. S. Code (1934 ed.), p. 363. 
23 C.L.124.1934.11.A. Annex. % British Treaty Series, No. 25 (1937), Cmd. 5489. 


134 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the property and assets which the Bank for International Settlements 
holds for the account of others, in the premises set apart for this purpose 
by the Bank, its branches or agencies. 


The Brussels Protocol, to which there were some thirteen signatories, came 
into force for Belgium on July 30, 1936, for Yugoslavia on September 18, 
1936, for New Zealand on December 5, 1936, and for the Union of South 
Africa on December 21, 1936; and ratifications of the Protocol have been 
deposited at Brussels by France (April 3, 1937), and by Great Britain (April 
6, 1937). 

Man .ey O. Hupson 


CURRENT NOTES 


THE UNITED STATES AND INTERNATIONAL LABOR CONVENTIONS 


Acceptance by the United States, on August 20, 1934, of membership in the 
International Labor Organization was the occasion for some speculation as 
to the procedure to be followed in this country with respect to draft conven- 
tions and recommendations adopted by the International Labor Conference, 
and more particularly as to what was, under the United States Constitution, 
the “competent authority” to which member states are bound to submit such 
conventions and recommendations “for the enactment of legislation or other 
action.”1 The opinion was ventured at the time, that the United States was 
not “a federal State, the power of which to enter into conventions on labor 
matters is limited,” and that therefore it could not avail itself of the right 
given to such states by paragraph 9 of Article 405 of the Constitution of the 
International Labor Organization to treat draft conventions as recommenda- 
tions only. Further, with respect to the question of the “competent author- 
ity” in the United States for the consideration of both draft conventions and 
recommendations, it was suggested that it was not the treaty-making author- 
ity; that in the case of draft conventions that authority might be Congress, 
and in the case of recommendations it might be Congress, or Congress and 
the State legislatures, depending upon the subject-matter dealt with in the 
recommendation. In any event, it was pointed out that, “with our peculiar 
allocation of legislative power as between Congress and the State legislatures, 
time may be needed for a practice to be worked out as to the manner of ful- 
filment of our obligation as a member of the Organization.”? In view of 
these comments it may be of some interest to note the procedure which has 
in fact been followed by the United States in the case of the draft conven- 
tions and recommendations adopted at the nineteenth and twentieth sessions 
of the International Labor Conference. 

By a circular letter dated September 21, 1935, the Secretary-General of 
the League of Nations transmitted to the Secretary of State certified copies of 
the five draft conventions and one recommendation adopted by the Con- 


1 By Art. 405, par. 5, of the Constitution of the International Labor Organization ‘Each 
of the Members undertakes that it will . . . bring the recommendation or draft convention 
before the authority or authorities within whose competence the matter lies, for the enact- 
ment of legislation or other action.’”’ Par. 7 of the same article provides: ‘‘In the case of a 
draft convention, the Member will, if it obtains the consent of the authority or authorities 
within whose competence the matter lies, communicate the formal ratification of the con- 
vention to the Secretary-General and will take such action as may be necessary to make 
effective the provisions of such‘convention.”’ 

*M. O. Hudson, ‘“The Membership of the United States in the International Labor Or- 
ganization,” this JoURNAL, Vol. 28 (1934), p. 669 ff., esp.: pp. 677-681. See also W. L. 
Tayler, Federal States and Labor Treaties (New York, 1935), Ch. V. 
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ference at its nineteenth session held in June, 1935.3 On June 18, 1936, some 
nine months later and only two days before the end of the second session of 
the seventy-fourth Congress, the President sent to both houses of the Con- 
gress & Message accompanied by copies of the above-mentioned draft con- 
ventions and recommendation, “to which the attention of the Congress was 
invited.” * The message, which was addressed “To the Congress of the 
United States of America,” after reciting the circumstances of the acceptance 
by the President of membership in the International Labor Organization 
on behalf of the Government of the United States, stated that representatives 
of the Government and of American employers and American labor had 
attended the nineteenth session of the International Labor Conference, and 
listed the conventions and the recommendation adopted by that conference. 
It then continued: 


In becoming a member of the organization and subscribing to its con- 
stitution this Government accepted the following undertaking in regard 
to such draft conventions and recommendations: 

“Each of the Members undertakes that it will, within the period of 1 
year at most from the closing of the session of the conference, or if it is 
impossible owing to exceptional circumstances to do so within the period 
of 1 year, then at the earliest practicable moment and in no case later 
than 18 months from the closing of the session of the conference, bring 
the recommendation or draft convention before the authority or authori- 
ties within whose competence the matter lies, for the enactment of 
legislation or other action. (Art. 19 (405), par. 5, Constitution of the 
International Labor Organization.) 

“Tn the case of a federal state, the power of which to enter into conven- 
tions on labor matters is subject to limitations, it shall be in the discretion 
of that government to treat a draft convention to which such limitations 
apply as a recommendation only, and the provisions of this article with 
respect to recommendations shall apply in such case. (Art. 19 (405), 
par. 9, Constitution of the International Labor Organization.)” 

In accordance with the foregoing undertaking the above-named five 
draft conventions and one recommendation are herewith submitted to 
the Congress with the accompanying report of the Secretary of State, to 
which the attenticg of the Congress is invited. 


The Senate, without discussion, referred the message with its accompany- 
ing papers to its Committee on Foreign Relations, and the House in like man- 
ner referred them to its Committee on Foreign Affairs. Nothing more was 


3U. S. Treaty Information, Bulletin No. 73 (Oct., 1935), p. 15. The conventions and 
the recommendation were: Draft convention concerning the employment of women on under- 
ground work in mines of all kinds; Draft convention limiting hours of work in coal mines 
(revised 1935); Draft convention concerning the reduction of hours of work to 40 a week; 
Draft convention concerning the establishment of an international scheme for the mainte- 
nance of rights under invalidity, old-age, and widows and orphans’ insurance; Draft con- 
vention concerning the reduction of hours of work in glass-bottle works; Recommendation 
concerning unemployment among young persons. 

“U.S. Congressional Record, 74th Cong., 2d Sess., Vol. 80, pt. 9, pp. 9925, 9999. 
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heard of them between that time and the adjournment of the seventy-fourth 
Congress on June 20, 1935. 

Under date of August 21, 1936, the Secretary-General of the League no- 
tified the Secretary of State of the three draft conventions and two recom- 
mendations which had been adopted at the twentieth session of the Labor 
Conference in June of that year.5 On June 28, 1937, the President, by a 
message identical in form with that described above,® called the attention of 
the Congress to those instruments and added: 


I wish particularly to call to the attention of the Congress the draft 
convention (No. 51), concerning the reduction of hours of work on public 
works, and recommend that action be taken by the Congress on this draft 
convention at its earliest convenience. 


Again the two houses, without discussion, referred the papers to their re- 
spective committees on foreign affairs, and again no more was heard of the 
matter between that time and the end of the session on August 21, 1937." 
It cannot be said, on the basis of the above facts, that all possible ques- 
tions concerning the correct procedure in the United States with respect to 
draft conventions and recommendations of the I.L.O. have been entirely 
cleared up. It does, however, appear that, so far at least, the Congress has 
been regarded as the “competent authority” in the United States to which 
both draft conventions and recommendations shall be submitted. There ap- 
pears to have been no instance of a reference of any such instruments to 
State legislatures, although some of the recommendations might well be re- 
garded as dealing with matters which fall within the scope of State rather 
than national authority. On the other hand, the inclusion in the President’s 
messages to Congress of the provisions of Article 405, paragraph 9, of the 
constitution of the I.L.O. certainly suggests the possibility that, despite 
what appear to be strong arguments to the contrary, the Government still 
regards that article as applicable to the United States. There is, however, 
no specific statement to that effect and no express suggestion that the Con- 
gress should regard draft conventions as recommendations only. Neither 
is there anything in the procedure followed so far to indicate precisely the 
nature of the action which Congress is expected to take, either with respect 


'U. S. Treaty Information, Bulletin No. 84 (Sept., 1936), p. 17. The conventions and 
recommendations were: Draft convention concerning the regulation of certain special sys- 
tems of recruiting workers; Draft convention concerning the reduction of hours of work on 
public works; Draft convention concerning annual holidays with pay; Recommendation 
concerning the progressive elimination of recruiting; Recommendation concerning annual 
holidays with pay. 

*U. S. Congressional Record (daily edition), 75th Cong., Ist Sess., Vol. 81, No. 121, pp. 
8333, 8395. 

7 On July 28 Senator Pittman, Chairman of the Senate Committee on Foreign Relations, 
asked that the President’s “communication, together with the English text of the accompany- 
ing papers, be printed as a Senate document.” No objection was made, and it was so or- 
dered. Jbid., Vol. 81, No. 143, p. 10017. 
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to draft conventions or recommendations. Indeed, submission of such in- 
struments to Congress at or near the end of a session when already crowded 
calendars have clearly precluded any discussion has resulted in there being 
no action whatsoever taken by Congress. Whether or not this latter fea- 
ture of the Government’s procedure has been intentional is not evident; it may 
be doubted, however, whether submission of the work of the Labor Confer- 
ence to the “competent authority” under such circumstances constitutes com- 
pliance with the spirit, even though it may with the letter, of the constitution 
of the I.L.0.8 There may also be reason to question whether, as within Con- 
gress, reference of draft conventions and recommendations from the Inter- 
national Labor Conference to the committees on foreign affairs of the 
respective houses is altogether proper or desirable. If it is legislative action 
by Congress that is contemplated, it would seem that, despite the fact that 
certain of the instruments adopted by the Labor Conference happen to be 
couched in the form of international treaties, these instruments might never- 
theless better be referred to the committees more particularly concerned with 
labor matters. 

Perhaps at this point it is safe only to conclude that American practice 
regarding international labor conventions need not necessarily be regarded 
as having already become settled, and that perhaps still more “time may be 
needed for a practice to be worked out as to the manner of fulfilment of our 
obligation as a member of the Organization.” ® 

VALENTINE JosstT III 

University of Illinois 


AMERICAN FILIBUSTERING AND THE BRITISH NAVY: A CARIBBEAN ANALOGUE OF 
MEDITERRANEAN “PIRACY” 

The experiences of the British Navy with American filibusters and their 
recruits in the Caribbean Sea during the middle decade of the last century 
afford a striking precedent for the scene today in the western Mediterranean, 
where foreign “volunteers” have for some months been filtering into Spain. 
In the former case, as in the latter, Great Britain was concerned, and accord- 
ingly she took stock of her rights under international law. 

Briefly the facts regarding filibustering are as follows: From May, 1855, 
to the midsummer of 1860 there was a succession of lawless expeditions from 
the Atlantic and Gulf ports of the United States against the Republics of 
Nicaragua and Honduras. The largest of these was captained by William 
Walker, the “grey-eyed man of destiny,” who, in the summer of 1855, joined 


8 As distinguished from municipal action taken on the product of the Labor Conferences, 
the international participation and coéperation of the United States in the various activities 
of the I.L.O. seem to have been all that could be desired. See, e.g., ‘“The United States and 
World Organization During 1936,” International Conciliation No. 331 (June, 1937), pp. 
597-609; also ibid., No. 321 (June, 1936), pp. 318-323. 

9 See note 2, supra. 
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in a civil war in Nicaragua and made himself the uncrowned king of that 
country. During the ensuing year Walker received recruits who were trans- 
ported free of charge by the Accessory Transit Company of New York under 
the guise of peaceful travelers. Most of these reinforcements came from 
New York and New Orleans, and entered Nicaragua by way of the port of 
Greytown at the mouth of the San Juan River. Walker was overthrown in 
May, 1857, but, after returning to the United States, escaped from New 
Orleans in November of the same year and landed at Punta Arenas, a point 
at the mouth of the San Juan opposite Greytown, only to be arrested by 
Commodore Paulding, U.S.N., who landed four hundred men for the purpose. 
Walker was allowed to return to the United States on a private vessel with 
the understanding that he would submit to the authorities upon arrival. 
The Buchanan administration refused to arrest him, however, but instead 
censored his captor publicly. 

The filibustering saga was brought to a close on August 19, 1860, when 
H.MS. Icarus captured Walker off the coast of Honduras and delivered him 
over to the Honduran authorities. But in addition to those expeditions which 
actually had arrived, there were rumors of others which played an equally 
important part in influencing the British Foreign Office and Admiralty.! 

The administrations of Franklin Pierce and James Buchanan assumed lit- 
tle real responsibility for the stoppage and suppression of the filibusters. 
Filibustering was publicly branded as illegal, but few expeditions were 
stopped at American ports, and until the episode of Commodore Paulding in 
December, 1857, American warships in the Caribbean made no move what- 
ever to interfere with them either on the high seas or in Greytown harbor. 
Finally in November, 1858, apparently spurred by British determination to 
put an end to filibustering, American warships were sent to Greytown in 
force and their commanders permitted discretion to interfere. Filibustering 
was so popular with the country, particularly in the South and seaport 
towns, that not until after repeated failures by Walker did the Government 
dare to take vigorous measures against him.® 

The principal naval patrol in the Caribbean was the British West Indian 
squadron, and the interests of Great Britain with respect to the filibusters 
were several. In the first place, both Walker himself on several occasions, 
and large bands of reinforcements, as well as supplies, passed through Mos- 
quito territory, which had been formally converted into a British protectorate 


1W. O. Scroggs, Filibusters and Financiers (New York, 1916), is the standard account. 

* Navy Department, Confidential Letters, 1857-1861: Toucey to McIntosh, Nov. 17, 
1858. I am indebted to the late Professor E. D. Adams for this note. 

* There is some evidence, which I have been unable to confirm, that the Pierce Administra- 
tion for awhile connived at filibustering. No proclamation was made against it until 
December, 1855, although the expeditions had actually left the United States the preceding 
spring. Furthermore, there appears to have been a mysterious connection between the 


Accessory Transit Company and certain members of Pierce’s cabinet, if not the President 
himself. 
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in 1845.4 The fact that so many of the recruits were disguised as peaceful 
travelers en route to California made detection especially difficult. In 
the second place, the turmoil into which the filibusters threw the Central 
American States and the interference which they wrought with the Nicaraguan 
transit route rendered the implementing of the Clayton-Bulwer Treaty of 
1850 with the United States impossible.6 This task all British governments 
since the treaty was signed had assumed in vain. Thirdly, the filibusters 
menaced Mosquito territory itself. There was a rumor in 1855 that one 
Henry L. Kinney, a filibuster from Philadelphia, was plotting to capture 
and colonize Mosquito. And when Walker came into command in Nica- 
ragua, it was reported that he was planning to attack Mosquito from the land 
side. Finally, there were property rights of British subjects in Greytown and 
throughout Central America to consider. 

Acting upon rumor, the British Government asked for and obtained from 
its Law Officers on February 15, 1854, answers to the following questions: 
(1) how far would interference with filibustering be justifiable on the part 
of nations not immediately concerned; (2) what course should be pursued to- 
ward piratical vessels sailing under British or other flags? 

The answers may be paraphrased as follows: (1) It is the duty of all friendly 
nations to give notice to any nation which is about to become the object of 
unlawful attack, and to use every effort to induce the United States Govern- 
ment to enforce its own neutrality laws, and obtain from it a formal disavowal 
of any connivance therein and of all protection or favor to those engaged in it. 
(2) In all cases of revolt or civil war or of unauthorized enterprises by 
foreigners, a friendly state will be justified in ordering its officers to render all 
the good offices and aid within their power to the constituted authorities, such 
as conveying troops and stores, communicating intelligence, and lending arms 
and munitions of war. But, as a general rule, the military or naval forces of 
friendly states not immediately concerned should not actually and directly 
attack, or engage any but pirates and banditti. (3) With respect to piratical 
vessels, when reasonable causes for suspicion exist, British warships may com- 
pel such ships to stop on the high seas and exercise the right of visit on board 
such ships, but they can only detain and take possession of them at their peril. 
(4) Where there is any cause of suspicion of the intentions or designs of any 
ship, whether on the high seas or within foreign jurisdiction, sailing under a 
recognized flag and with regular papers, she should be closely watched and 


4R. W. Van Alstyne, “The Central American Policy of Lord Palmerston, 1846-1848,” 
Hispanic American Historical Review, XVI (Aug., 1936), 339-359. The Clayton-Bulwer 
Treaty of April 19, 1850, with the United States did not alter the legal status of the pro- 
tectorate. Law Officers’ Reports: America, 1846-1853. F.O. 83/2208 (British Public 
Record Office). 

5R. W. Van Alstyne, “Anglo-American Relations, 1853-1857. British Statesmen on the 
Clayton-Bulwer Treaty and American Expansion,’ American Historical Review, XLII 
(April, 1937), 491-500. 


CURRENT NOTES 141 


followed by British warships, which may give information to the authorities 
of the place against which her passengers may be suspected of hostile designs.® 

It will be noted that the Law Officers side-stepped the question whether 
filibusters were pirates, and found no right to interfere with them on the high 
seas. The Admiralty assumed none. But the British naval commander at 
Greytown was told to watch all ships with emigrants arriving from the United 
States, and, unless actual violence occurred at Greytown, not to interfere with 
the landing of any person or company beyond making a written protest and 
referring the matter to the Admiralty for further consideration.?. In the 
Orizaba case these orders were applied. The Orizaba, an American ship, 
arrived in Greytown harbor on April 16, 1856, with 500 passengers booked for 
California. Captain Tarleton, commander of a British warship in the harbor, 
received information that the passengers were filibusters. He thereupon sent 
an armed boat temporarily to prevent the passengers from going up the river 
or from landing in the town, and went himself on board the Orizaba at the 
invitation of the captain to inspect the passenger list. He concluded that he 
had been misinformed, and allowed the passengers to proceed.® 

In December, 1857, Lord Napier, the British Minister at Washington, learn- 
ing of Walker’s escape from New Orleans, sent a communication to the British 
commander at Greytown urging him to interfere with the expedition either 
with or without the codperation of the American commander, and prevent it 
by force from going up the river. When Napier’s report of his action reached 
the Foreign Office, however, an order was promptly sent out to countermand it, 
largely at the instance of Lord Palmerston, the Prime Minister. In a private 
letter to the Foreign Secretary, Palmerston succinctly summed up the diffi- 
culties as follows: 


But suppose we were to interfere and to forbid Walker to go up, and 
suppose he persisted in trying to do so, and we were obliged to use Force, 
and half a Dozen Yankee Free Booters were to be killed, what would be 
the consequence? Buchanan as President has stigmatized some of his 
own Citizens as Criminals but Criminals by American Law, and not as 
Criminals Hostes humani generis out of the Pale of Law—and he would 
probably turn upon us and say that we had no Right to shoot American 
citizens, merely because he had declared that they had violated American 
laws or even international law. They were American Citizens still, and 
answerable only to the government to which they owed allegiance, or to 
the government whose country they had invaded, but that we had no 
jurisdiction over them, and no Right to put them to Death.!° 


From this policy of extreme circumspection the Derby Ministry departed in 
October, 1858. A special envoy, Sir William Ouseley, had meanwhile been 
sent to Nicaragua to arrange with that republic for the termination of the 


6 Law Officers’ Reports: America, 1854-1855. F.O. 83/2209. 

7 British Legation Archives, America (F.O. 115/153). Public Record Office. 

8 Tbid., F.O. 115/165. * Napier to Clarendon, No. 284, Dec. 22, 1857. F.O. 5/675. 
10 Palmerston to Clarendon, Jan. 6, 1858. Clarendon Papers. 


. 

ul 
in 
al 
n 
of 
its 
rs 
ne 
ire 
a- 
nd 
nd 
ym 
S: 
art 
ly 
of 
m- 
yal 
it. 
by 
all 
uch 
ms 
s of 
tly 
ical 
m- 
ard 
eril. 
any 
er a 
and 
348,” 
pro- 
ublic 
XLII 


142 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Mosquito protectorate, and it resolved to use his presence as the pretext for 
taking forcible measures against any filibusters who might land at Greytown."! 
The real ground for this proposed interference was the need to preserve the 
general peace of Central America. The British Government asked and 
secured codperation from French warships, and it resolved to ignore the United 
States, merely informing the Administration of its determination. Orders 
were dispatched to the commander of the squadron at Greytown to arrange for 
a garrison of Nicaraguan and Costa Rican soldiers at Punta Arenas, and to 
promise it armed assistance with the first overt act of hostility or unmistak- 
able appearance of danger.!2 Thus intervention was to be “arranged” with 
Costa Rica and Nicaragua. That it never had to be carried out, since no more 
filibusters arrived at Greytown, does not alter the importance of the British 
Government’s decision. 

Filibustering was a symptom of American popular restlessness and aggres- 
siveness in the fifties. It was carried on on a large scale from American ports 
against such widely separated places as the Hawaiian Islands, northern 
Mexico and Lower California, and Cuba. In all these areas it strained Anglo- 
American relations, but in none so much as Nicaragua. There British in- 
terests were most directly affected. But the anomaly of Walker’s status, and 
the uncertain effect which interference with him would have on relations with 
the United States, combined with British difficulties in the Crimean War to 
dictate an extreme policy of caution. 

Filibustering also helped to block a settlement of the differences over the 
Clayton-Bulwer Treaty, which was the British Government’s program for 
peace with this country in Central America and indirectly in the Caribbean. 
In more senses than one the Caribbean Sea was at that time the Mediterranean 
of the Western Hemisphere. 

RicHarpD W. Van ALSTYNE 

State College, Chico, California 


THE HANNEVIG CASE 


In 1917, after our entry into the World War, the United States Government 
requisitioned certain ship construction contracts and shipyards belonging to 
companies incorporated in the United States. After the war these companies 
went into receivership and were liquidated in 1921. Six years later, in 1927, 
and upon several occasions since, the Norwegian Government has presented 
an international claim to the Department of State, on behalf of one Chris- 
toffer Hannevig, contending that Hannevig, who allegedly held a substantial 
interest in these corporations, suffered enormous damages by this war-time 


11 Malmesbury to Napier, No. 182, Nov. 26, 1858. F.O. 5/689. 

12 Ibid., No. 133, Confidential, Oct. 13, 1858; No. 160, Nov. 3, 1858; No. 171, Nov. 13, 
1858, Legation Archives, America, F.O. 115/191, 192; Napier to Malmesbury, No. 272, 
Nov. 20, 1858, F.O. 5/694. 
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action of the United States Government. The United States, in its turn, has 
“steadfastly maintained that the claim was absolutely without merit” as 
“complete settlements of all claims on that account were made with the re- 
ceiver of the corporations in question in 1921.”1 Until 1937 the United 
States took the position that Hannevig should have exhausted his local 
remedies by taking his case to the United States Court of Claims before the 
Norwegian Government initiated international action. 

During the early spring of 1937 the Norwegian Government renewed its 
efforts on behalf of Hannevig, sending a formal note to the Department on 
March 22 and making “several earnest personal appeals’’, in view of which 
the United States has agreed to waive, upon certain conditions, the general 
requirement of international law that the local remedies be exhausted before 
an international settlement takes place. It did this “in the interest of 
amicable relations between the two Governments,” as an “evidence that it is 
not now and has not been the purpose of this Government to refuse to adopt 
any reasonable method of resolving our differences of view,” and in order to 
be perfectly fair to Hannevig. 

The earlier diplomatic correspondence and discussions had been unsatis- 
factory to the Department. The case had been “pressed on the basis of vary- 
ing generalizations.” The Department felt a need for “crystallizing the 
factual and legal issues of the case.” Nevertheless, when the Norwegian 
Government asked to have the case submitted forthwith to an impartial 
“adjudication”, the Department was eager to make another attempt to settle 
the matter by “instruments of diplomacy” before incurring the expense of a 
special court proceeding. But the instruments of diplomacy the Department 
had in mind were not those of more correspondence and discussion in the usual 
form. Instead it proposed, in a note of June 18, 1937: 


First. Within six months from the date of the acceptance of this pro- 
posal by the Government of Norway, it shall present to the Government 
of the United States a Memorial, or statement of the claim, in which shall 
be set forth, in a clear, categorical and full manner: 

(a) the precise items of alleged loss or damage composing the claim, 
as they are finally conceived by the Norwegian Government to be, indi- 
cating definitely the amount of each separate item; 

(b) the facts alleged in support of each such item of the claim; 

(c) the principles of international law upon which each item of the 
claim is alleged to rest. 

Such Memorial shall be accompanied by all the evidence upon which 
the claim is considered to be based, it being clearly understood that no 
further evidence may be injected into the case, in support of the claim, 
either during the stage of its diplomatic consideration or during its 
possible adjudication. 

Second. Within six months from the date of receipt by the Depart- 
ment of State of such Memorial, it will present to the Norwegian Gov- 


1 Dept. of State Press Releases, June 30, 1937, Vol. XVII, No. 405, pp. 4-6. Quoted 
matter herein not otherwise cited is taken from this press release. 
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ernment an Answer to the Memorial, in which shall be set out, in a 
similarly clear, categorical and full manner, the defenses of the United 
States to each item of the claim, the facts upon which such defenses rest 
and the principles of international law relied upon in each instance. To 
such Answer there shall be attached all the evidence upon which the 
defense of the case shall rest and no further evidence shall be filed in 
defense, either during the stage of diplomatic consideration or during 
possible adjudication. 

Third. With all issues of fact and law thus defined, the Norwegian 
Government shall, within four months from the date of the delivery of 
the Answer, file with the Government of the United States a written Brief 
containing all such factual and legal contentions as it may desire to make 
in support of the claim. 

Fourth. Within four months from the date of the receipt of such 
Brief, the Government of the United States shall file a Reply Brief con- 
taining all such factual and legal contentions as it may desire to make in 
defense of the claim. 

Fifth. In the event that the two Governments shall be unable to 
agree upon a disposition of the case within the six months next succeed- 
ing the delivery of the Reply Brief of the United States, the pleadings 
thus exchanged may be referred to adjudication, it being clearly under- 
stood, however, that in no event shall the issues of the case, either factual 
or legal, or the contentions of either party, as thus submitted to diplo- 
matic adjustment, be changed in character or the written record above 
described augmented, in the event the matter is referred to adjudication. 


This new “diplomatic” method should be of particular interest to the read- 
ers of this JouRNAL who have followed the recent trends in the procedure, not 
of diplomacy, but of international arbitration, especially those reflected in 
the recommendations in the Hunt report of the Panamanian arbitration of 
1932-19332 and the methods since applied in the 1934-1937 stage of the 
General Claims Arbitration between the Governments of the United States 
and the United Mexican States, under the Protocol of April 24, 1934, relative 
to claims presented to the General Claims Commission between the United 
States and the United Mexican States, under the Convention of September 8, 
1923.2 A number of forward steps have been proposed in the Hannevig case 
which may have far-reaching implications for the future of both diplomacy 
and international arbitration. 

In general there is a similarity in the diplomatic communication of June 18, 
1934, to the modern international arbitral procedure contained in the Protocol 
of April 24, 1934, but the procedure proposed in the Hannevig note goes 
beyond it. In the first place it is apparent from the foregoing excerpt from 
the note that if the Norwegian Government accepts the proposal as made, 
the case will have been fully prepared for court consideration while still in 


2 Report of the Agent for the United States, American and Panamanian General Claims 
Arbitration (1934), pp. 3-29. 

3U. S. Executive Agreement Series, No. 57, this Journat, Supp., p. 57; Convention of 
Sept. 8, 1923, U. S. Treaty Series, No. 678, this Journat, Supp., Vol. 18 (1924), p. 147. 
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the diplomatic stage.* This, as the Department recognized, is in ‘“‘the interest 
of economy of both time and funds.” Secondly, no provision is made for the 
filing of rebuttal evidence to the evidence of the United States submitted with 
the Answer. This provision has made a second step forward from the earlier 
general practice, which permitted evidence to be introduced upon the initiative 
of an Agent at almost any stage of the proceedings, even during oral argu- 
ment.5 The first step was made in the procedure adopted in Article Sixth 
(d) of the 1934 Protocol of the General Mexican Arbitration which provided 
that evidence in reply to evidence contained in the Answer could be filed with 
the Brief, but only then, and provided that it was “strictly limited to evidence 
in rebuttal.” Even in this event “the alleged justification for the filing 
thereof” was to be “explained at the beginning of the Brief.” ® 

While it is clear that international tribunals should not strait-jacket 
themselves with the Anglo-Saxon common law rules of evidence, it is equally 
apparent that Agents in international arbitrations should not withhold ma- 
terial evidence until a time when the opposing party has no opportunity to 
impeach it. Such action has been one of the unfortunate abuses in inter- 
national litigation. If the international court, as distinguished from the 
Agent, requests, upon its own initiative, that further evidence in support of 
allegations be adduced, it is not so objectionable, so long as an opportunity 
to rebut it is afforded to the other party.7 Yet, while such a practice brings 
about no unwarranted element of surprise, it still puts a premium upon an 
inadequate preparation of the case at the start. 


4On Nov. 22, 1937, the Dept. of State advised the writer that ‘‘while the Norwegian Gov- 
ernment has now accepted, in principle, the proposed procedure outlined in the Secretary’s 
note of June 18, it has suggested several modifications thereof which will doubtless become 
the subject of further diplomatic negotiations before an agreement is definitely concluded.” 

5 Judge Huber stated the general rule in the Palmas Island Arbitration as follows: ‘‘How- 
ever desirable it may be that evidence should be produced as complete and at as early a 
stage as possible, it would seem to be contrary to the broad principles applied in interna- 
tional arbitrations to exclude a limine, except under the explicit terms of a conventional rule, 
every allegation made by a Party as irrelevant, if it is not supported by evidence, and to ex- 
clude evidence relating to such allegations from being produced at a later stage of the pro- 
cedure.” (Award, p. 19; this JouRNAL, Vol. 22 (1928), pp. 867, 878.) 

6 Article Sixth (d). It reads in full: ‘‘With the Memorial the claimant Government shall 
file all the evidence on which it intends to rely. With the Answer the respondent Govern- 
ment shall file all the evidence upon which it intends to rely. No further evidence shall be 
filed by either side except such evidence, with the Brief, as rebuts evidence filed with the 
Answer. Such evidence shall be strictly limited to evidence in rebuttal and there shall be 
explained at the beginning of the Brief the alleged justification for the filing thereof. If the 
other side desires to object to such filing, its views may be set forth in the beginning of the 
Reply Brief, and the Commissioners, or the Umpire, as the case may require, shall decide 
the point, and if it is decided that the evidence is not in rebuttal to evidence filed with the 
Answer, the additional evidence shall be entirely disregarded in considering the merits of the 
claim. 

“The Commissioners may at any time order the production of further evidence.” 

7 Under the 1934 General Mexican Protocol the Commissioners could order the produc- 
tion of further evidence at any time. Article Sixth (d). 
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The desirability of requiring all evidence to be produced at the beginning 
of the case, as is proposed in the Hannevig note, has been brought out by 
Philip Jessup. He has made the point that where an arbitrator requests fur- 
ther evidence, after the pleadings and briefs have been filed, the judge is in 
effect asking the government to make good the deficiencies of its own case.® 
Bert L. Hunt has made the following observations on this matter: 


Issues of law arise from properly proven facts. The essential facts 
should therefore be established before an effort is made definitely to 
apply the law thereto, and, if the basic facts are to be changed or modified 
after the development of the law, not only is much time wasted in such 
development but the real issues are thereby confused and the work of 
the tribunal made more difficult. Moreover, it is not inconceivable that, 
on occasion, vital evidence may be withheld until the time for the collec- 
tion of counter evidence shall have passed. . . . It is much more im- 
portant that all evidence be introduced with the earliest pleadings in 
arbitral cases because, unlike in domestic proceedings, the matter of 
obtaining counter evidence is often a very difficult and dilatory one, and 
consequently the development of new issues of fact and law at late stages 
of the arbitral pleadings unduly prolongs the proceedings. It is believed 
that future conventions should contain stipulations which would allow 
the introduction of new evidence, after the issues of fact have first been 
shaped, only after a showing that its introduction is necessary to a proper 
adjudication of the case and also after a showing of real inability to 
have produced it before. Under no circumstances should it be admitted 
without adequate allowance of time to permit the opposite party to 
produce counter evidence.® 


Notwithstanding the Continental viewpoint, there is much in favor of 
Jessup’s and Hunt’s positions. The function of the court is to pass judgment. 
It should not be burdened with the development or making out of the case. 
Counsel should aid the tribunal in doing justice, not the reverse; and the 
advantages of the modern private practice of “marked” pleadings is not to 
be gainsaid. The function of Agents in international adjudications in this 
matter is as apparent as that of lawyers in private practice. Governments 
should select Agents who can be relied upon to exhaust the sources of available 
evidence at the start. Certainly they should gather all the available evidence 
which tends to support their own case. In the Hannevig proposal the parties 
are put upon notice of such a procedure. No objection to it would thus seem 
valid. Anglo-Saxon lawyers will see in this innovation an important for- 
ward step. 

A third interesting feature of the Hannevig note lies in the fact that it is 
not assumed that a single principle of international law will be controlling of 
the whole case. It is made an express condition that both the facts and the 
relevant principles of international law upon which “each item” of the claim 
is alleged to rest, shall be set forth in a clear, categorical, and full manner and 
the United States will set up its defenses upon the same precise bases. 


8 “The Palmas Island Arbitration,” this JouRNAL, loc. cit., pp. 735, 751. 
® Hunt, op cit., pp. 22-23. 
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Many claims involve a complicated set of losses or damages not all of which 
can be traced proximately to a single internationally illegal act. A lack of 
analysis in the pleadings or briefs of the causal relationship between such an 
illegal act and the damages resulting directly therefrom tends to create con- 
fusion on the part of the tribunal. The Hannevig innovation on this point 
should be of distinct advantage in assessing the damages, if responsibility 
for some or all parts of the claim are admitted or decided. Past practice, 
which has not usually made such a specific requirement, may account, to 
some extent, for the unsatisfactory state of the rules of damages in interna- 
tional law. 

A fourth point worthy of note in the Hannevig communication is that the 
Department apparently believes that “an appropriate disposition of the case 
by the instruments of diplomacy, if possible, or by adjudication, if necessary” 
can be made by pleading and arguing the cases solely upon principles of 
international law. The Department did not add the often-used phrase, 
“justice and equity”. While it cannot be said that the phrase “justice and 
equity” has to any degree been interpreted as allowing arbitrators to decide 
ex aequo et bono, but has by and large been interpreted in the jurisprudential 
sense of “justice under law”,”® its elimination would seem to be a sound inno- 
vation, as the idea of justice under law is as clear an implication in interna- 
tional jurisprudence as in that of private law. 

The United States conditioned its proposal upon the Norwegian Govern- 
ment’s agreement to settle a United States claim against Norway on behalf 
of the George R. Jones Company, Incorporated, by the same procedure as 
that proposed in the Hannevig case. The Jones claim dates back to 1920. 
It is for alleged heavy losses suffered as a result of difficulties in Norway con- 
nected with a large shipment of United States made shoes, sent there by the 
Jones Company. If it cannot be settled by the new diplomatic procedure, 
it will be referred “to a sole neutral Umpire to be agreed upon by the two 
Governments at the time of such reference.” 

The main significance of the new diplomatic method lies in the seemingly 
warranted inference that the Department has recognized that international 
claims can best be handled procedurally by application of legal methods, 
instead of applying the older diplomatic ones of correspondence and discussion. 
It represents a distinct advance in adjective international law which has 
lagged far behind the growth of the substantive law. It is a second im- 
portant step since the Panamanian Arbitration of 1932-19331! toward a 
modern procedure in the settlement of international claims. If prac- 
ticed generally it should aid those who must make such decisions to do so 
with a minimum of time and expense and, at the same time, avoid interna- 
tional irritation. In such a system determinations made by diplomats based 


10 See Lauterpacht, Private Law Sources and Analogies of International Law, pp. 65-67, 
and cases there cited. 
‘\ The first step being the one referred to in the 1934 General Mexican Protocol of 1934. 
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upon pleadings and briefs would seem to form valid precedents of a judicial 
nature for propositions of international law. Even if no formal opinions 
were handed down, the holding would emerge by inference from a study of 
the facts and decision of the case. The legal bases submitted by the winning 
party would have some weight, though they would not necessarily be con- 
trolling. 

If the Department is instituting a new practice, it would be of value to 
international lawyers and tribunals generally, and doubtless to the Depart- 
ment too, if such pleadings and briefs, together with the diplomatic decisions, 
were published, say, in a Department of State series similar to its present 
Arbitration Series. The Arbitration Series might be enlarged to include both 
the arbitral and such diplomatic cases. 

WILLARD BuNCE CowLEs 


MEMBERSHIP AND INDEBTEDNESS IN THE LEAGUE OF NATIGNS 


Paraguay gave notice of withdrawal from the League of Nations by a tele- 
gram acknowledged by the Secretary-General on February 25, 1935.1 As 
usual in such cases, the Secretary-General’s acknowledgment quoted to the 
Paraguayan Government the substance of Article 1, par. 3, of the Covenant, 
which runs that any member may withdraw after two years’ notice “provided 
that all its international obligations and all its obligations under this Covenant 
shall have been fulfilled at the time of its withdrawal.” When the two years 
were up, Paraguay was in complete financial default. Is Paraguay a member 
of the League? 

The financial obligation of a member of the League arises out of Article 6, 
par. 5, of the Covenant which, since August 13, 1924, has read as follows: “The 
expenses of the League shall be borne by the Members of the League in the 
proportion decided by the Assembly.” Payment of the contributions duly 
determined from year to year is an obligation under the Covenant. The 
Secretary-General has stated that “where a principal purpose of the agree- 
ment is to maintain an organization out of funds contributed by the parties, 
persistent failure to contribute would be a breach of a material obligation.” ” 

When Brazil, Costa Rica, Germany and Japan withdrew from the League, 
each had met the obligation of contributing its quota to the budget before the 
expiration of the period of notice.? Paraguay’s two years’ notice expired on 


1 Official Journal, 1935, 451. It is the practice of the League of Nations to date the effect 
of communications from the time of their receipt. 

2 Official Journal, 1927, 506, note. 

3 Brazil’s membership ended June 12, 1928, and its payment that year was for 13.07377 
units of a quota of 29; Costa Rica’s withdrawal coincided with the end of a budget period. 
Both, after withdrawal, received distributions of budget surpluses accruing during their 
membership. Germany’s quota for the period ended October 20, 1935, amounted to 
64.41643 units instead of 79 for the budget year. Japan’s quota until March 27, 1935, was 
13.97260 units instead of 60 for the budget year. In 1938 three withdrawals of states 


0 ArH D> m= 


ge 


CURRENT NOTES 149 


February 24, 1937, according to the customary reckoning, with its financial 
obligations in complete default. Like several Latin American states, it had 
been a bad debtor for years and at the expiry of the withdrawal notice it was 
in default on a consolidated debt agreement, on nine whole years in arrear, 
and on the budget year 1937; * in addition it had repaid none of its share of 
the Chaco Commission expenses. Paraguay was remitted 283,500 gold 
frances on four budgets of 1920—22 and still owes 15,370.80 gold frances on them; 
it has paid up only five of 19 budget assessments; it has paid 164,308 gold 
franes and owes 445,000 gold frances on budget and commission accounts. 
The Fourth (financial) Committee of the 18th Assembly was confronted in 
1937 with three aspects of the question whether a state that had not completed 
its financial obligations could remain a member of the League. Paraguay 
had allowed the withdrawal term to expire without replying to the communica- 
tions of the Special Committee on Contributions in Arrear.6 That committee 
had received a request from Honduras to complete payment of its consolidated 
arrears (1920-34) after its withdrawal. Nicaragua, which had proposed a 
settlement before its notice of withdrawal, asked that its obligations be made 
payable by instalments after the withdrawal and that the arrangement ac- 
cepted by the committee be confirmed with a reduction of debt for 1920-37 


paying on the basis of single units will become effective with the following charges: 
Guatemala to May 14, 0.897260 unit; Honduras, to July 9, 0.520547 unit; Nicaragua, to 
June 26, 0.484931 unit of 24,326.55 gold francs. 


4On August 31, 1937, Paraguay’s unpaid contributions were as follows, in gold francs: 


15,370 .80 
17,593 .24 
1920................ 21,208.37 
1008... 
30,294 .65 
1096................ 
23,060.45 

290,884.31 


(A.28.1937.X. The amount in current Swiss francs was 411,256.35.) 

5 The expenses of the Chaco Commission were advanced from the Working Capital Fund 
of the League of Nations by authority of the Council to a total of 315,000 gold francs. 
Bolivia repaid its moiety of 153,947.27 gold francs in three instalments in November, 1935, 
and January and April, 1936. (League of Nations, Audited Accounts for the 18th Financial 
Period (1936), 8-9 (A.3.1937.X.1).) No payments were received from Paraguay up to 
October, 1937. (Comment of the rapporteur of the Supervisory Commission in the meeting 
of the Assembly’s Fourth Committee, Oct. 2, 1937). The advances were made by decisions 
of the Council for which the disputants made no request (Records of the 16th Assembly, 
Minutes of the Fourth Committee (Official Journal, Spl. Supp. No. 141, p. 10). 

® Report of the Special Committee on Contributions in Arrear (A.16.1937.X). 
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from 356,572.55 to 41,432.67 gold francs.7’ The Fourth Committee on Sep- 
tember 22 referred the three cases to the First (legal) Committee. 

The Assembly had little difficulty in deciding the cases of Honduras and 
Nicaragua. The First Committee did not favor seeking an interpretation of 
the Covenant either by an advisory opinion of the Permanent Court of Inter- 
national Justice or by resolution of the Assembly, and contented itself with 
replying to the concrete questions. With relation to Honduras, the Assembly 
by adopting the report of the Fourth Committee permitted payment of instal- 
ments on the consolidated arrangement seventeen years after Honduras should 
leave the League on July 9, 1938. The Assembly granted Nicaragua a reduc- 
tion of debt and decided that its withdrawal could become effective on the 
two years’ notice (that is, on June 26, 1938), although the debt was not then 
paid in full. These adjustments being by agreement, only the subsequent 
failure to live up to them would involve the question of an international 
obligation under the Covenant. The provision in the arrangements that de- 
fault would revive the cancelled debt would be legally enforceable after 
withdrawal. 

The expiration of Paraguay’s notice of withdrawal, its arrears and its gen- 
eral default made that case quite different. ‘Was the withdrawal effective 
or did this state continue to be a Member of the League and to incur liability 
for additional contributions until it regularized its financial position?” Mr. 
Limburg (Netherlands) expressed a generally accepted view in the First 
Committee that absurd consequences would flow from a literal interpretation 
of Article 1, par.3. Tosay that a state must remain a member if its financial] 
obligations had not been met was against the League’s interest; a bad debtor 
could continue to have the advantages of membership. The most important 
obligations were those where default could not be redeemed, but in the case 
of Japan, flagrant failure to live up to such obligations was not interpreted as 
preventing complete withdrawal. Withdrawal would not cancel or extinguish 
financial obligation.® 

The theoretical question of whether a minor failure in obligation, such as 
the nonpayment of contributicns, was to be differentiated from a grave failure 
in obligation, such as that of Japan, was not further discussed. The means 
for enforcing payment were not discussed, but reference was made to the 


7The arrangement (summarized in A.16.1937.X) provides that 26,101.80 gold francs 
should be paid in twenty annual instalments of 1,305.10 gold francs each in 1937-56, with 
any default reviving the cancelled debt of 315,139.88 gold francs. 

8 A.76.1937.X; Official Journal, 1937, p. 700. The 1935 Assembly approved this recom- 
mendation of the Special Committee on Contributions in Arrear: ‘‘When a State has made 
an arrangement with the approval of the Assembly for the payment of its debt by annual 
instalments, and punctually meets its obligations, it should be regarded as in good standing 
with the League”’ (A.15.1934.X; Records of the 16th Assembly, Minutes of the 4th Com- 
mittee (Official Journal, Spl. Supp. No. 141, p. 80).) 

® These were the views of the Netherlands, Swedish, United Kingdom, Belgian, Soviet, 
Norwegian, Egyptian, Swiss and Chinese representatives. 
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report on that point adopted by the Council on March 9, 1927.1° The conclu- 
sion of the Council then was that the obligation to pay contributions fell un- 
der the sanction in Article 16, paragraph 4, which provides for expulsion of a 
member “which has violated any covenant of the League.” The rapporteur 
added that mere non-execution would not lead automatically to expulsion, but 
the failure in payment would have to be accompanied by facts showing “the 
intention not to carry out the obligations arising from the Covenant.” 

The Bolivian representative in the First Committee on September 30 re- 
called that the legal settlement of the Chaco dispute between his country and 
Paraguay was still pending before the Chaco Peace Conference at Buenos 
Aires, which was an emanation of the League of Nations.1!_ He objected to 
the separation of the pecuniary obligations of Paraguay from its political and 
legal obligations. The subcommittee’s suggestion !* that Paraguay’s con- 
tribution cease when the notice for withdrawal became effective was aban- 
doned, and the Fourth Committee was given the single statement: “The First 
Committee thinks that it is not desirable to give a reply at the moment to the 
question as put.” 

The Assembly took action on October 5, 1937, by adopting the decisions in 
the report of its Fourth Committee, which were as follows: 1% 


48. As regards the question whether Paraguay has ceased to be a 
Member of the League, since the expiry of the period of notice (two years 
from February 25, 1935), the Fourth Committee, after having received 
the answer of the First Committee, does not press for an interpretation 
of Article 1 of the Covenant. 


49. It is perfectly clear, however, that Paraguay will, in all circum- 
stances, owe the League the full amount of her arrears of contributions 
down to the date of her withdrawal from the League in conformity with 
Article 1 of the Covenant. The Supervisory Commission and the Special 
Committee on Contributions will no doubt take the necessary measures to 
deal with this part of the question. 


50. On the other hand, the Fourth Committee can see no advantage, 
in present circumstances, in continuing to treat Paraguay as a state which 
is contributing to the expenses of the League. To doso would not merely 
introduce an element of unreality into the League budget but would also 
complicate the financial situation of the League. 


51. The Assembly has frequently exercised its power to take special 
decisions with regard to the contributions of particular Members of the 
League, where it has thought it equitable to do so in the interests of those 


10 Official Journal, 1927, 381, 505. 
1 Dispute between Bolivia and Paraguay. Records of the Special Session of the As- 


sembly, 49 (“Report . . . adopted by the Assembly on November 24th 1934’, Secs. 12, 
13); protocol of June 12, 1935. Official Journal, 1935, 901. 
12 AT/8.1937. 


18 Financial Questions. General Report of the Fourth Committee to the 1937 Assembly 
(A.76.1936.X), Official Journal, 1937, p. 700. 
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Members, and, on one occasion, it exercised this power in order to deal 
with an anomalous situation which had arisen with regard to a particular 
Member.'!* There can be no doubt that it is entitled to exercise such a 
power in the interests of the League itself and of sound budgeting. 


Though these decisions do not interpret the meaning of the international 
obligations and obligations under the Covenant which must be fulfilled before 
withdrawal from the League, they are not without significance. Paraguay, 
having exercised the prescribed method for dissociating itself from the League, 
is not treated ‘“‘as a state which is contributing to the expenses” for the 1938 
financial period, though it remains charged with the contribution (23,060.45 
gold franes) for the whole of 1937. The normal expiration of its notice of 
withdrawal would have made it liable, if in good standing for the 1937 period, 
for only 15% of its single budget unit; on the date of the Assembly’s decision 
that there was no advantage in treating Paraguay as a contributing state, 
87% of the obligation had been incurred. Paraguay “in all circumstances” 
owes “‘the full amount of arrears” to the date of withdrawal “in conformity 
with Article 1 of the Covenant.” It would seem that the “necessary meas- 
ures” to secure payment of the indebtedness can be taken under the Covenant. 

The notification of Paraguay on February 19, 1937,5 that its withdrawal 
‘is now to be regarded as complete and definite” is clearly denied by the whole 
course of the 1937 Assembly. The fulfillment of obligations is always to be 
appraised more or less subjectively, and it is unlikely that the Assembly will 
deal with that phase of the Paraguay case unless a concrete question arises. 
The Chaco settlement is still pending in its territorial aspects, and in conse- 
quence the effect of the Assembly report of November 24, 1934, is not ex- 
hausted. Any member of the League would seem to possess the right to 
adduce the provisions of the Covenant against Paraguay until its financial 
obligations are discharged. Denys P. Myers 


14The reference is to China, Records of the 11th Ordinary Session of the Assembly, 
Minutes of the 4th Committee (Official Journal, Spl. Supp. No. 88, p. 411); Records of the 
12th Ordinary Session of the Assembly, Minutes of the 4th Committee (Official Journal, 
Spl. Supp. No. 97, p. 70); Official Journal, 1931, 1140. The anomalous situation was the use 
of arrear payments to meet expenses of the collaboration with China. 

15 Official Journal, 1937, 260. 
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CHRONICLE OF INTERNATIONAL EVENTS 


For THE Perrop Auaust 16-NovEMBER 15, 1937 


(Including earlier events not previously noted) 


WITH REFERENCES 


Abbreviations: B. J. N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Clunet, Journal du droit international; Cmd., Great Britain, Parliamentary 
papers; Cong. Rec., Congressional Record; Cur. Hist., Current History (New York Times); 
Europe, L’Europe Nouvelle; Ex. Agr. Ser., U. S. Executive Agreement Series; G. B. 
Treaty Series, Great Britain Treaty Series; 7. L. O. B., International Labor Office Bulletin; 
L. N. M. S., League of Nations Monthly Summary; L. N. O. J., League of Nations Offi- 
cial Journal; ZL. N. T. S., League of Nations Treaty Series; P. A. U., Pan American Union 
Bulletin; Press Releases, U. S. State Department; R. A. J., Revue aéronautique inter- 
national; 7’. J. B., Treaty Information Bulletin, U. S. State Department; U. S. T. S., U.S. 
Treaty Series. 


April, 1936 
24 Hunaary—Po.anp. Signed at Budapest a convention regarding extradition and 
judicial assistance in criminal matters. L. N. M.S., Sept., 1937, p. 208. 


October, 1936 
5 GREECE—PoLAND. Signed at Athens an additional agreement to the convention of 
Apr. 22, 1931, relating to the operation of regular air lines. L. N. M. S., Sept., 
1937, p. 207. 


30 Portuagat—Sovutu Arrica. Exchanged notes regarding identity documents for air- 
craft personnel. Texts: G. B. Treaty Series, No. 37 (1937), Cmd. 5565. 


November, 1936 
5 CanapDA—F Rance. Exchanged ratifications of the commerce and navigation con- 

vention, signed at Ottawa, May 12, 1933. Text of convention: G. B. Treaty 
Series No. 43 (1937), Cmd. 5581. 

December, 1936 

5 GreaT Brirain—Rvumania. Signed agreement at Belgrade, supplementary to the 

payments agreement of May 2, 1936. Text: Rumania, No. 1 (1937), Cmd. 5470. 
Texts of both agreements: G. B. Treaty Series, No. 45 (1937), Cmd. 5587. 

28 to January 6, 1937 Be.tarum—Irisu Free State. Exchanged notes regarding commer- 
cial relations. Texts: G. B. Treaty Series, No. 35 (1937), Cmd. 5562. 

January, 1937 

23 Great BriraiIn—Luxemsura. Signed at Luxemburg extradition treaty, supple- 
mentary to the treaty of Nov. 24, 1880. Luxemburg, No. 1 (1937), Cmd. 5416. 

March, 1937 

25 Great Brirain—Japan. Exchanged notes at Tokyo, regarding the termination of 
perpetual leases in Japan. Texts: G. B. Treaty Series, No. 29 (1937), Cmd. 5548. 

April, 1937 

17 CzECHOSLOVAKIA—FINLAND. Signed at Prague additional protocol to the conven- 
tion of commerce and navigation. L. N. M. S., Aug.,.1937, p. 181. 

24 Be.arum—France—GreEatT Britain. Exchanged documents at Brussels concern- 
ing the international position of Belgium. Belgium, No. 1 (1937), Cmd. 5437. 
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24 Iraqg—Synria. Signed “good neighbor” agreement at Damascus. Revue internc- 
tionale francaise du droit des gens (Paris), June—-Sept., 1937, p. 73. 
May, 1937 


12/28 Fintanp—Lartvia. Signed convention regarding postal relations at Helsinki anc 
Riga. L. N. M.S., Aug., 1937, p. 181. 


21 GREAT BriraAIN—THE NETHERLANDS. Signed at The Hague a convention supple- 
mentary to that of May 31, 1932, to facilitate the conduct of legal proceedings. 
Netherlands, No. 1 (1937), Cmd. 5490. 


21 to June 8 Rapio ConsuttTina Committee. The fourth meeting of the international] 
committee (C. C. I. R.) was held in Bucharest. 7. J. B., Aug., 1937, pp. 27-28. 


22 FRANCE—PoLanbD. Signed treaty of commerce and navigation, and payments ac- 
cord. Revue internationale francaise du drott des gens (Paris), June-Sept., 1937, 
p. 68. 

26 FINLAND—F Rance. Signed at Paris an agreement for facilitating the admission of 


student employees into the two countries. L. N. M.S., Aug., 1937, p. 181. 


27 Great Brirarn—Ruvumanlia. Signed agreement at London, supplementary to the 
payments agreement of May 2, 1936 [with technical agreement]. Text: Rumania, 
No. 2 (1937), Cmd. 5471. Texts of both agreements: G. B. Treaty Series, No. 46 
(1937), Cmd. 5588. 
June, 1937 
7 GREAT BrITAIN—JAPAN. Signed convention at London, regarding trade and com- 
merce between Burma and Japan. Text: Japan, No. 1 (1937), Cmd. 5504. 


9 BELGIUM—THE NETHERLANDs. Signed agreement at Brussels regarding itinerant 
merchants. L. N. M. S., Sept., 1937, p. 207. 


9 FRANCE—SWITZERLAND. Signed an agreement at Paris regarding reciprocal assist- 
ance to the unemployed. L. N. M.S., Sept., 1937, p. 208. 

15 FRANCE—TURKEY. Signed a payments agreement. Revue internationale frangais: 
du droit des gens (Paris), June-Sept., 1937, p. 69. 

18 Exchanged ratifications at Belgrade of the con- 


vention regarding legal proceedings in civil and commercial matters, signed at 
London, Feb. 27, 1936. Text: G. B. Treaty Series, No. 28 (1937), Cmd. 5542. 


18 GREAT Brirarin—Yuaosiavia. Exchanged ratifications at Belgrade of the trade 
and payments agreement signed at London, Nov. 27, 1936. Text: G. B. Treaty 
Series, No. 27 (1937), Cmd. 5540. 


30 FRANCE—LvuxreMBura. Signed at Paris a declaration regarding reciprocal issue, 
free of charge, of extracts from civil status records. L. N. M.S., Sept., 1937, 
p. 208. 

July, 1937 


1 Cotompia—Mexico. Exchanged ratifications of the arbitration treaty of July 11, 
1928. 7.1. B., July, 1937, p. 1. 

1 LITHUANIA—SWEDEN. Exchanged notes at Stockholm, constituting an arrange- 
ment regarding the reciprocal recognition of certificates of origin. L. N. M.S., 
Aug., 1937, p. 181. 


6 to August 23 Cume—Ecvuapor. Ratification by both countries of the plant sanitary 
agreement, signed Jan. 9, 1937, made public. P. A. U., Dec., 1937, p. 943. 


* f Be.taruMm—France. Signed declaration at Paris regarding the reciprocal issue, 
free of charge, of extracts from civil statusrecords. L.N.M.S.,Sept., 1937, p. 20%. 
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13 Great Britain—Hounaary. Exchanged ratifications in London of the extradition 
treaty, signed at Budapest, Sept. 18, 1936, supplementary to that of Dec. 3, 1873. 
Text of treaty: G. B. Treaty Series, No. 32 (1937), Cmd. 5550. 

16/23 France—Great Britain. Exchanged notes at Paris, regarding importation of 


raffia of French origin, and of British East African coffee and New Zealand kauri 
gum. G. B. Treaty Series, No. 34 (1937), Cmd. 5558. 


4! DenMaRK—GREAT Britain. Exchanged notes at Copenhagen regarding docu- 
ments of identity for aircraft personnel. Texts: G. B. Treaty Series, No. 44 (1937), 
Cmd. 5586. 


31 to September 30 Great Brirain—Pouanp. Exchanged notes regarding amendments 
to the commercial agreement of Feb. 27, 1935. G. B. Treaty Series, No. 49 (1937), 


Cmad. 5599. 
August, 19387 
17 PANAMA—UNITED States. Effected, by exchange of notes, an agreement concern- 


ing mutual recognition of ship measurement certificates. Ex. Agr. Ser., No. 106. 


18 CzECHOSLOVAKIA—PorTUGAL. Portugal broke off diplomatic relations because of 
alleged refusal by Czechoslovakia to deliver machine guns ordered by Portugal. 
C. 8S. Monitor, Aug. 19, 1937, p. 1; N. Y. Times, Aug. 19, 1937, p. 1; Times (Lon- 
don), Aug. 20, 1937, p. 10. 


19 Brazit—UnitTep Srates. Issued joint statement relative to the leasing of over-age 
American destroyers to Brazil for training purposes, to which Argentina had ob- 
jected. Text: N. Y. Times, Aug. 20, 1937, p. 3. 


20 RuMANIA—UNITED Sratss. President Roosevelt ratified the parcel post agreement, 
signed March 12 and Aug. 10, 1937. 7. J. B., Aug., 1937, p. 27. 


20 to November 9 Cuina—Japan. Japan refused to accept the British proposal for a 
neutral zone in Shanghai. C. S. Monitor, Aug. 20, 1937, p. 1; Times (London), 
Aug. 20, 1937, p. 10; B. J. N., Sept. 4, 1937, p. 228; N. Y. Times, Aug. 20, 1937, 
p. 2. Secretary of State Hull gave formal notice on August 27 that the United 
States reserves all rights on its own behalf and its nationals for life and property 
damage. WN. Y. Times, Aug. 28, 1937, p. 1. 

British, French and American naval commanders proposed Sept. 4 that Chinese 
and Japanese forces withdraw from the vicinity of Shanghai. N. Y. Times, Sept. 
5, 1937, p. 1. On Sept. 5 the Japanese Navy extended its blockade to the whole 
Chinese coast, except Tsingtao and leased foreign territory. The Japanese Diet 
approved aim of the war in China. N. Y. Times, Sept. 6, 1937, pp. 1, 3. 

All Americans urged to leave China; those remaining do so at their own risk. 
N. Y. Times, Sept. 6, 1937, p. 1. 

Great Britain, France, Germany, and the United States protested Sept. 22 the 
bombing of Nanking. C.S. Monitor, Sept. 22, 1937, p. 1; N. Y. Times, Sept. 23, 
1937, p. 1; Text of second United States protest: p. 19; Press Releases, Sept. 25, 
1937, p. 255. Japan’s reply of Sept. 30 refused to accept responsibility for loss and 
urged evacuation. Text: C. S. Monitor, Sept. 30, 1937, p. 1; N. Y. Times, Sept. 
30, 1937, p. 11. Japan issued on Oct. 1 a “hands off” notice to the world regard- 
ing the Chinese conflict. C.S. Monitor, Oct. 1, 1937, p. 1; Times (London), Oct. 
2, 1937, p. 11. Following condemnation by the League of Nations Japan issued 
statement on Oct. 9. Text: N. Y. Times, Oct. 9, 1937, p.1. Extracts: B. J. N., 
Oct. 16, 1937, p. 375. Japan denied Chinese charge of Oct. 11 on use of poison gas. 
B. I. N., Oct. 16, 1937, p. 376. Chinese memorandum ‘to the League of Nations 
on Oct. 4 claimed use of poison gas, dumdum bullets and flame throwers by 
Japan. N. Y. Times, Oct. 15, 1937, p. 3; B.J.N., Oct. 30, 1937, p. 422. 
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In a formal statement on Nov. 8, Gen. Chiang Kai-shek opposed direct negotia- 
tions with Japan. C.S. Monitor, Nov. 8, 1937, p. 2; N. Y. Times, Nov. 8, 1937, 
p. 5. 
Shanghai surrendered on Nov. 9. Times (London), Nov. 10, 1937, p. 14; N. Y. 
Times, Nov. 9, 1937, p. 1. 
21 Cruina—Ruvussia. Signed non-aggression pact at Nanking. Text: N. Y. Times, 
Aug. 30, 1937, p. 2. Summary: Times (London), Aug. 30, 1937, p. 10. 


21 LEAGUE oF Nations—Spain. Spanish Government appealed to the League because 
of “criminal and repeated aggressions suffered by Spanish merchant ships at the 
hands of the Italian navy.”” Times (London), Aug. 24, 1937, p. 9; N. Y. Times, 
Aug. 24, 1937, p. 6; L. N. M.S., Aug., 1937, p. 168. 


22 Pan AMERICAN CONFERENCE ON Epucation. Third conference opened at Mexico 
City with nearly 500 delegates from the United States and Latin American coun- 
tries. C.S. Monitor, Aug. 23, 1937, p. 3; 7. J. B., Aug., 1937, p. 11. 


23 Huu Peace Piza. In a formal statement Secretary of State Hull called on China 
and Japan “to refrain from resort to war’’ and to settle their differences on the 
basis of his fourteen principles of international policy as enumerated on July 16. 
N. Y. Times, Aug. 24, 1937, p.1. Text: p. 3. 


23 PALESTINE. The Permanent Mandates Commission issued a summary of its report 
of proposals for Palestine. Times (London), Aug. 24, 1937, p. 10; B. J. N., Aug. 
21, 1937, p. 185. Official summary of minutes: Times (London), Sept. 6, 1937, 
p. 11. Report: Cmd. 5479. Extracts: N. Y. Times, Sept. 5, 1937, p. 16. 


25 Cuina—JApAN. Partial blockade of Chinese shipping instituted by the Japanese 
Navy. Text of blockade notice: N. Y. Times, Aug. 26, 1937, p. 1; Times (London), 
Aug. 26, 1937, p. 12. 

26/30 Brazic—CuiLe. Ratification by both countries of the extradition treaty of Nov. 8, 
1935, made public. P. A. U., Dec., 1937, p. 943. 


26 Great BritaIn—JapaN. British ambassador to China was shot by Japanese avia- 
tor. N.Y. Times, Aug. 27,1937, p.1. Japan sent expression of regret on August 
27 and promised an inquiry. B. J. N., Sept. 4, 1937, p. 230. British Foreign 
Office informed Tokyo on Sept. 22 it regarded the incident ‘‘closed.’”? Times 
(London), Sept. 22, 1937, p. 11; C. S. Monitor, Sept. 22, 1937, p. 1. Texts of 
British and Japanese notes: N. Y. Times, Sept. 23, 1937, p. 18. 


27 ParaGuay—UNITED States. Paraguayan Government recognized by the United 
States. Press Releases, Aug. 28, 1937, p. 182. 


30 to September 4 INSTITUTE OF INTERNATIONAL Law. Held 41st session at Luxemburg. 
Texts of resolutions: Revista de derecho internacional (Habana), Sept. 1, 1937, p. 12; 
Die Friedenswarte (Ziirich), 1937, pp. 249-253; Revue de droit international (Paris), 
July-Sept., 1937, pp. 219-263. 


30 League or Nations—Cuina. Chinese complaint, declaring disregard of three 
treaties and claiming aggression by Japan, sent to the League of Nations. JN. Y. 
Times, Aug. 31, 1937, p. 1. Extracts: pp. 1, 4. 

30/31 LirtLe ENTENTE CONFERENCE. Discussed attitude toward Italian conquest of 
Ethiopia, Hungary’s forthcoming rearmament program, etc. Times (London), 
Aug. 31, 1937, p. 9; N. Y. Times, Aug. 31, 1937, p.4. Pledged codperation with the 
United States and welcomed American leadership in preserving peace. B. J. N., 
Sept. 4, 1937, p. 235. Communiqué listing nine-point policy: C. S. Monitor, Sept. 
1, 1937, p. 4; N. Y. Times, Sept. 1, 1937, p. 3. 
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September, 1937 

1/6 InTER-PARLIAMENTARY UNION. Held 33d conference in Paris with twenty-four 
nations represented. Summary of proceedings: Jnter-Parliamentary Bulletin, 
Sept., 1937. 


2 CuiteE—Norway. Extended invitation to Secretary of State Hull to serve as non- 
national member and chairman of the Permanent Conciliation Committee, created 
by the treaty of Jan. 27, 1936. Mr. Hull accepted. 7. J. B., Sept., 1937, p. 1. 


4 to November 4 Sparn. In a note, Sept. 4, Secretary of State Hull declined to follow 
Uruguay’s proposal granting belligerent rights to General Franco. N. Y. Times, 
Sept. 5, 1937, p. 19. On the 17th the British and French Governments informed 
the Non-Intervention Committee they had decided to discontinue the naval patrol. 
B. I, N., Oct. 2, 1937, p. 339. 

On Sept. 30 the League of Nations Peace Commission (6th Committee) adopted 
a sub-committee resolution instructing Great Britain and France to submit plan for 
withdrawal of foreign volunteers from Spain to a conference. C.S. Monitor, Sept. 
30, 1937, p.1. Text of resolution: N. Y. Times, Oct. 1, 1937, p.1. At a plenary 
session, Oct. 1, of the League Assembly, 32 nations voted to end neutrality in Spain. 
Albania and Portugal voted negatively, preventing the resolution becoming binding. 
N.Y. Times, Oct. 2, 1937, p. 38; C. S. Monitor, Oct. 4, 1937, p. 18. Evacuation 
of Italian troops from Spain was demanded in a note sent to Italy on Oct. 2 by Great 
Britain and France. Simultaneously, Russia demanded permission to make arms 
shipments to Spain, and abolition of entire non-intervention scheme. WN. Y. Times, 
Oct. 3, 1937, pp. 1, 37. Italy replied unfavorably on the 9th to Franco-British 
proposal for a conference. Texts of both notes: N. Y. Times, Oct. 10, 1937, pp. 1, 
40; Times (London), Oct. 11, 1937, p. 11. Great Britain and France decided on 
Oct. 13 to turn the “‘volunteer’’ problem over to the Non-Intervention Committee. 
N. Y. Times, Oct. 14, 1937, p. 1. 

On Oct. 16, at the opening meeting of the Non-Intervention Committee in Lon- 
don, Italy offered to withdraw volunteers, requiring an equal number from the 
Loyalist side. N.Y. Times, Oct. 17, 1937, p. 1. Text of offer: p. 35. Italy and 
Germany withdrew objections to Franco-British proposal whereby belligerent 
rights will be withheld until ‘token’ withdrawals have been carried out. C. S. 
Monitor, Oct. 20, 1937, p. 1; N. Y. Times, Oct. 21, 19387, p. 1. Text of Count 
Grandi’s statement: Times (London), Oct. 21, 1937, p. 13. 

France, Great Britain, Germany and Italy agreed Oct. 26 to grant belligerent 
rights upon “‘substantial progress” in withdrawals. N. Y. Times, Oct. 27, 1937, 
p. 1; Times (London), Oct. 27, 1937, p. 14. Texts of recommendations of Non- 
Intervention subcommittee of nine nations asking both sides in Spain to approve 
the British plan for gradual withdrawal of volunteers: N. Y. Times, Nov. 3, 1937, 
p. 3; Times (London), Nov. 3, 1937, p. 13. On the 4th the full Committee received 
a resolution authorizing an approach to both sides in Spain. C.S. Monitor, Nov. 
4, 1937, p.1. Summary of provisions of resolution and supplementary resolution: 
B. I. N., Nov. 18, 1937, p. 11. 


5 to November 23 Mexican Ort. United States warned against forcing out of American 
oil companies and recalled the Morrow-Calles agreement of 1928, guaranteeing 
their rights. N. Y. Times, Sept. 6, 1937, p. 1. Mexican President signed a con- 
tract on Nov. 12, granting concessions to the Royal Dutch Shell-controlled Eagle 
Oil Co. Times (London), Nov. 13, 1937, p. 12; N. Y. Times, Nov. 13, 1937, p. 1. 
Seven United States companies filed suit on Nov. 23 as a result of the nationaliza- 
tion of the oil fields. N. Y. Times, Nov. 25, 1937, p. 12. 
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5 to November 11 Piracy. Great Britain and France issued invitations Sept. 5 to Italy, 
Greece, Yugoslavia, Turkey, Egypt, Albania, Russia, Rumania, Bulgaria and 
Germany to attend a conference on “pirate’’ submarine and aircraft warfare in the 
Mediterranean, to be held near Geneva about Sept. 10. N. Y. Times, Sept. 6, 
1937, p. 2; Times (London), Sept. 7, 1937, p. 12. In a note on Sept. 7, Russia 
accused Italy of being responsible for attacks on shipping, and opposed invitation 
to Germany. Text: N. Y. Times, Sept. 8, 1937, pp. 1, 8. In a note delivered 
Sept. 9, Italy refused invitation to attend conference and would not accept Russia 
as a Mediterranean Power. Germany also declined. N.Y. Times, Sept. 10, 1937, 
p. 1. Texts of Italian and German notes, p. 4; text of Italian and summary of 
German notes, Times (London), Sept. 10, 1937, p. 11. 

Conference opened Sept. 10 at Nyon, Switzerland. Agreed on an international 
warship patrol. N. Y. Times, Sept. 11, p. 1; Sept. 12, 1937, pp. 1, 42. Issued 
communiqué on Sept. 11. Text: N. Y. Times, Sept. 12, 1937, p.1. On Sept. 14, 
Great Britain, France, Russia, Rumania, Turkey, Egypt, Bulgaria, Yugoslavia 
and Greece signed the accord on pirate submarine warfare. It specifically declares 
no intention to grant belligerent rights to either side in Spain. C. S. Monitor, 
Sept. 14, 1937, p. 1. Extracts: p. 8. Text: N. Y. Times, Sept. 15, 1937, p. 16; 
T. I. B., Sept., 19387, p. 17; L. N. Doc. C.409.M.273.1937.VII; Cmd. 5568; 
L. N. M.S., Sept., 1937, p. 241. Italian note of Sept. 14 refused to adhere to con- 
clusions of the conference unless given equal footing in the patrol scheme. N. Y. 
Times, Sept. 15, 1937, p. 1. Great Britain and France commenced the patrol 
Sept. 15. N. Y. Times, Sept. 16, 1937, p. 5. Conference closed Sept. 14. 
B. I. N., Sept. 18, 1987, p. 256. 

On Sept. 17 nine Powers signed at Geneva an elaborated accord on pirate aircraft 
warfare. Times (London), Sept. 18, 1937, p. 10; C. S. Monitor, Sept. 17, 1937, 
p. 1; N. Y. Times, Sept. 18, 1937, p. 8. Text: Times (London), Sept. 20, 1937, 
p. 11; L. N. Doc. C.409.M.273.1937.VII; L. N. M. S., Sept., 1937, p. 242; G. B. 
Treaty Series, No. 38 (1937), Cmd. 5569. 

A new patrol plan, submitted on Sept. 30 to the British, French and Italian gov- 
ernments, came into force Nov. 11. B. J. N., Nov. 27, 1937, p. 531. 


6 Iraty—Rvssia. Russia sent note to Italy charging responsibility for torpedoing of 
two Russian freighters in the eastern Mediterranean, and demanded reparation and 
punishment of the guilty parties. Text: N. Y. Times, Sept. 8, 1937, p. 1; B. J. N., 
Sept. 18, 1937, p. 286. Italian reply repudiated responsibility for attacks and re- 
jected indemnification demands and punishment of guilty persons. B. J. N., 
Sept. 18, 1937, p. 286. Text: N. Y. Times, Sept. 8, 1937, p. 8. 


7 to December 10 Honpuras—Nicaraaua. Offer of good offices made by Costa Rica in 
settling dispute over issuance of postage stamps showing map of certain areas 
claimed by both countries. N. Y. Times, Sept. 8, 1937, p. 5. Guatemala and 
Salvador also offered aid. N.Y. Times, Sept. 11, 1937, p. 7. Offer of the United 
States accepted on Oct. 22. N. Y. Times, Oct. 23, 1937, p. 7. Text of U.S. 
message: C. S. Monitor, Oct. 22, 1937, p. 4; N. Y. Times, Oct. 22, 1937, p. 17. 
Text of Nicaraguan acceptance: Press Releases, Oct. 23, 1937, p. 315. Hondu- 
ran reply received on Nov. 27 by the Mediation Commission. N. Y. Times, Nov. 
28, 1937, p. 36. Signed on Dec. 10 a “pact of reciprocal agreements”’ at San José. 
Summary of agreement: N. Y. Times, Dec. 11, 1937, p. 5. Text of agreement: 
Press Releases, Dec. 18, 1937, p. 453. 


8/12 Aras Conaress. Opened at Bludan near Damascus, with representatives from 
Lebanon, Palestine, Iraq, Trans-Jordan, Hedjaz, Syria and Egypt. N. Y. Times, 
Sept. 9, 1937, p. 4; Times (London), Sept. 10, 1937, p. 11. 
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On Sept. 12, it adopted a resolution declaring Palestine “an integral part”’ of the 
Arab fatherland. It demanded annulment of the Balfour Declaration, abrogation 
of the Palestine mandate and conclusion of an Anglo-Palestine treaty recognizing 
its sovereignty and independence. B. J. N., Sept. 18, 1937, p. 290. 


10/15 Caco Dispute. Two neutral observers (Chilean and Uruguayan) were arrested in 
a neutral zone of Bolivia by a Paraguayan patrol. N. Y. Times, Sept. 14, 1937, 
p. 1. Paraguayan delegation to the peace conference presented excuses on Sept. 
15 for arresting neutral observers. N. Y. Times, Sept. 16, 1937, p. 12. 


10 to 16 Leaaus or Nations Councin. Held 98th session. Voted on Sept. 16 to revive the 
Advisory Committee on the Far East. N. Y. Times, Sept. 17, 1937, p. 1; Times 
(London), Sept. 17, 1937, p. 11. 


10 LEAGUE OF NaTIONS CovENANT. Committee studying reform of the Covenant re- 
opened sessions. WN. Y. Times, Sept. 11, 1937, p.6. Recommended that in case of 
war or threat of war the League should make contact with non-members bound by 
the Kellogg and Rio de Janeiro treaties. Adopted by the Assembly. B. /. N., 
Oct. 16, 1937, p. 376. The Cranborne report suggested an intermediate League, 
optionally coercive. N. Y. Times, Sept. 11, 1937, p. 6. 


13 to October 6 Leacue or Nations AssEMBLY. 18th ordinary session met, with fifty-two 
states represented. Elected the Aga Khan president. China invoked Articles X, 
XI and XVII of the Covenant. C. S. Monitor, Sept. 13, 1937, p. 1; Times 
(London), Sept. 14, 1937, p. 11. Text of appeal: N. Y. Times, Sept. 14, 1937, p. 1. 
Elected Iran and Peru to Council seats on Sept. 20. N. Y. Times, Sept. 21, 1937, 
p. 13. Elected Belgium to the Council on Sept. 28. B. J. N., Oct. 2, 1937, p. 333; 
N. Y. Times, Sept. 29, 1937, p. 8. Unanimously condemned Japanese unrestricted 
bombardment of Chinese cities. N.Y. Times, Sept. 29, 1937, p. 8; C. S. Monitor, 
Sept. 28, 1937, p. 1. Japan replied on Sept. 28, claiming military inconvenience in 
order not to bomb civilian areas. N. Y. Times, Sept. 29, 1937, p. 13. 

Adopted on Oct. 6 the resolution of the Advisory Committee on the Far East. 
Adjourned. B. J. N., Oct. 16, 1937, p. 379; C. S. Monitor, Oct. 6, 1937, p.1. Text 
of resolution: N. Y. Times, Oct. 6, 1937, p. 4; L. N. M.S., Oct., 1937, p. 258. Text 
of Japanese reply of Oct. 9: N. Y. Times, Oct. 9, 1937, p. 1. 


14/17 Emparco. United States imposed partial embargo on arms shipments to China and 
Japan. C.S. Monitor, Sept. 15, 1937, p. 1. Nanking Government formally pro- 
tested through its United States Ambassador against the embargo. C.S. Monitor, 
Sept. 17, 1937, p. 1; N. Y. Times, Sept. 18, 1937, p. 1. 


16 t0 25 AvIATION CONFERENCE. Met at Lima, Peru. WN. Y. Times, Sept. 18, 1937, p. 8. 
On Sept. 22 it approved in committee the creation of an international commission to 
draft an aircode. C.S. Monitor, Sept. 23, 1937, p.5. Closed Sept. 25, after form- 
ing a commission for codification of inter-American aviation law, and voting a series 
of resolutions concerning unification of air control, air traffic regulations, meteoro- 
logical and radio codperation. The Codification Commission will meet in Bogota 
and fix a date for the second conference to be held at Santiago de Chile. WN. Y. 
Times, Sept. 28, 1937, p. 9; C. S. Monitor, Sept. 27, 1937, p. 1. 


17 to October 4. Equat Ricuts. Women from many countries, interested in the status of 
women, met in Geneva. Fifteen nations had requested that the subject be placed 
on the agenda of the League Assembly. C.S. Monitor, Sept. 17, 1937, p. 1. Rep- 
resentatives from nine countries, meeting under the auspices of the Women’s 
Consultative Committee, drew up a letter recommending four amendments to the 
Covenant, seeking equality in all fields, especially political rights and nationality. 
C. S. Monttor, Sept. 20, 1937, p. 1. The Assembly Commission adopted on Sept. 
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23 a resolution establishing “rightness of equality in principle.”” C. S. Monitor, 
Sept. 23, 1937, p.2. The Committee, considering revision of the Covenant, placed 
women’s status on the agenda of its December meeting. C. S. Monitor, Oct. 4, 
1937, p. 5. The Assembly adopted a resolution providing for a comprehensive 
scientific inquiry into the legal status of women in the various nations. L.N.M.S., 
Sept., 1937, p. 204. 


20 ARGENTINA—DENMARK. Signed an immigration and colonization convention at 
Buenos Aires. Revue internationale frangaise du droit des gens (Paris), June—Sept., 
1937, p. 72. 

21 to October 5 Leacvur or Nations Apvisory COMMITTEE ON THE Far East. Held meet- 
ings at Geneva. Japan rejected on Sept. 25 an invitation to attend. Text of 
Japanese reply: N. Y. Times, Sept. 26, 1937, p. 36. On Oct. 1, China submitted a 
resolution condemning Japan as an aggressor. Text: Times (London), Oct. 2, 
1937, p. 11; N. Y. Times, Oct. 2, 1937, p. 8. Recommended on Oct. 5 that League 
members give direct aid to China, condemned invasion of China and recommended 
convocation of the Nine-Power Treaty signatories. Adjourned. C. S. Monitor, 
Oct. 5, 1937, p. 1. Texts of first and second reports and resolution: N. Y. Times, 
Oct. 6, 1937, p. 4. 


25 GeRMANY—GREEcE. Announced conclusion of a trade and clearance agreement in 
Berlin. N.Y. Times, Sept. 26, 1937, p. 28. 

29 Irish FREE States. Air navigation arrangement made by exchange 
of notes. N.Y. Times, Nov. 28, 1937, p. 25; Press Releases, Nov. 27, 1937, p. 403. 


29 to October 5 LeacueE or Nations Councm. Held 99th session. Considered routine 
business. JL. N. Information Sec. Nos. 8298 and 8320; L. N. M.S., Sept., 1937, p. 
190. 

30 Huncary—UnirTep Srates. Extended indefinitely the agreement for temporary 
waiver of visitors’ visa fees which would have expired on this date. It is subject 
to termination on three months’ notice by either party. 7. J. B., Sept., 1937, p. 14. 


October, 1937 
1 AustTrALia—Canapa. Announced conclusion of a new trade treaty, effective this 
date. B.J. N., Oct. 16, 1937, p. 359. 


1 JAPAN—UNITED States. Under the provisions of Art. 13 of the Parcel Post Conven- 
tion of 1904, parcel post exchange was discontinued, since no new convention had 
been concluded by this date. 7. J. B., Sept., 1937, pp. 13-14. 


Braziz. Declaration of a state of war in Brazil came into force for ninety days. 
N. Y. Times, Oct. 3, 1937, p. 1. 


5 GERMANY—NEW ZEALAND. Announced the signature of a trade and ancillary pay- 
ments agreement to operate for two years. B. J. N., Oct. 16, 1937, p. 379; Times 
(London), Oct. 6, 1937, p. 13. 


6 JaPAN—UNITED States. An announcement from the United States State Depart- 
ment named Japan a treaty-breaker and an aggressor. Text: N. Y. Times, Oct. 7, 
1937, pp. 1, 12. 


8 PERMANENT Court oF INTERNATIONAL Justice. Gave judgment in the case con- 
cerning Lighthouses in Crete and Samos, under special agreement of Greek and 
French Governments. L. N. M.S., Oct., 1937, p. 256. 


12 FRaANCE—YuGosiavia. Renewed for five years their treaty of friendship, signed 
Nov. 11, 1927. N.Y. Times, Oct. 13, 1937, p. 15; Times (London), Oct. 13, 1937, 
p. 13; B. I. N., Oct. 30, 1987, p. 411. 


12 
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Inp1A—Japan. Signed a protocol at London regarding commercial relations [with 
exchange of notes regarding prolongation of the convention of July 12, 1934]. 
G. B. Treaty Series, No. 50 (1937), Cmd. 5600. 


Bre_arom—Germany. Germany sent pledge to Belgium to respect her inviolability 
and integrity and to support Belgium in case of attack or invasion. Text of note 
and reply of Belgium: N. Y. Times, Oct. 14, 1937, p. 18; Times (London), Oct. 14, 
1937, p. 14. 


FRANCE—SwWITZERLAND. Signed loan agreement. B. J. N., Oct. 30, 1937, p. 433. 


CaPiITULATIONS: Eaypr. Egyptian capitulations were formally abolished. The new 
régime of Mixed Courts, in place of Consular Courts for each nation, was inaugu- 
rated. C.S. Monitor, Oct. 15, 1937, p. 1; N. Y. Times, Oct. 16, 1937, p. 2; Times 
(London), Oct. 16, 1937, p. 11. Pending the ratification by the United States of 
the convention, signed May 8, 1937, President Roosevelt issued on Oct. 15 a proc- 
lamation suspending judicial functions performed by the minister and consuls of 
the United States in Egypt. Text: 7. J. B., Oct., 1937, p. 6. 


16 to November 24 Ninge-PowrrR CoNnFERENCE. Belgium issued invitations to Nine-Power 


18 


Treaty signatories on Oct. 16 to meet on Oct. 30 to discuss the Far Eastern situa- 
tion. United States accepted. C. S. Monitor, Oct. 16, 1937, p. 1; N. Y. Times, 
Oct. 17, 1937, p. 1. Japan rejected invitation on Oct. 27. N. Y. Times, Oct. 28, 
1937, p. 1. Text and statement outlining stand on China: Times (London), Oct. 
28, 1937, p. 15; N. Y. Times, Oct. 28, 1937, p. 2. Germany refused invitation on 
Oct. 29. C.S. Monitor, Oct. 29, 1937, p. 5; N. Y. Times, Oct. 30, 1937, p. 3. 

Opened at Brussels on Nov. 3, with 19 nations represented. N.Y. Times, Nov. 
4, 1937, p. 1; Times (London), Nov. 4, 1937, p. 14. Decided on Nov. 4 to set up a 
small “contact committee” to approach China and Japan in mediation attempt. 
C. S. Monitor, Nov. 4, 1937, p. 1; N. Y. Times, Nov. 5, 1937, p.1. A note on Nov. 
6 to Japan invited exchange of views. Text: N. Y. Times, Nov. 7, 1937, pp. 1, 37; 
Times (London), Nov. 8, 1937, p. 11. 

Japan declined a second invitation on Nov. 12. Times (London), Nov. 13, 1937, 
p.12. Text: N. Y. Times, Nov. 13, 1937, p. 7. Adopted a resolution on Nov. 15 
branding Japan an outlaw. With Italy voting negatively, Denmark, Norway and 
Sweden abstained from voting. C.S. Monitor, Nov. 15, 1937, p. 1; N. Y. Times, 
Nov. 16, 1937, p. 1; Times (London), Nov. 16, 1937, p. 15. Text of resolution: 
Press Releases, Nov. 20, 1937, p. 381. 

Adjourned sine die on Nov. 24 after adopting draft report and declaration. Text 
of declaration: Times (London), Nov. 25, 1937, p. 13; Press Releases, Nov. 27, 
1937, p. 396. 

LirHuUANIA—UNITED Srates. Signed nationality and military service treaty at 
Kaunas. T. J. B., Oct., 1937, p. 12. 


Tue NETHERLANDS—UNITED States. President Roosevelt ratified the parcel post 
agreement, signed Sept. 5 and 20, 1937, which abrogates the agreement of Nov. 16 
and Dec. 11, 1926. It may be terminated by notice of six months. 7’. J. B., Oct., 
1937, p. 19. 


CuiteE—Ecvapor. Signed commercial treaty at Santiago de Chile. N. Y. Times, 
Oct. 20, 1937, p. 13. 


GrREECE—UNITED States. Exchanged ratifications at Athens of the treaty of entry, 
establishment and residence, signed Nov. 21, 1936. 7. J. B., Oct., 1937, p. 11. 

InNER MonGoLIAN Nation. Foundation of a new independent state in the north- 
western Chinese provinces recently conquered by the Japanese Army, was pro- 
claimed, with capital at Kwisui (Hoho). C.S. Monitor, Oct. 29, 1937, p. 5. 
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November, 1937 

1 to December 13 Rapvio CONFERENCE. Inter-American conference met in Havana, with 
representatives from fifteen countries. N.Y. Times, Nov. 2, 1937, p. 18. Signed 
agreements for uniformity of procedure, for elimination of interference in broad- 
casting, for increased safety at sea, and for granting further facilities to amateurs. 
Accepted Chile’s invitation to entertain the next conference, probably in 1940. 
Agreed to establish an international radio office in Havana, to serve purely as a 
consultative technical body. N. Y. Times, Dec. 13, 1937, p. 15. Provision was 
made for the adhesion of non-signatory American nations. N. Y. Times, Dec. 15, 
1937, p. 18. 


1f016 TERRORISM CONFERENCE. Metin Genevaas a result of the League of Nations Coun- 
cil resolution following the assassination of King Alexander of Yugoslavia. Times 
(London), Nov. 2, 1937, p. 15. At the closing session signed a convention, provid- 
ing for codperation to repress terrorism, and a convention creating an international 
criminal court in which countries may try terrorist cases. The judges of the court 
will be appointed by the Permanent Court of International Justice. N.Y. Times, 
Nov. 17, 1937, p. 8. Texts: L. N. Docs. C.546.M.383.1937.V. and C.547.M.384. 
1937.V. 


2 Cuspa—UnitTeEp States. Cuba’s invitation of Oct. 21 to participate in a proposed 
all-American mediation of the Spanish civil war was declined by the United States. 
C. S. Monitor, Nov. 2, 1937, p. 2. Text of United States note: N. Y. Times, 
Nov. 3, 1937, p. 2. 


2 JapAN—Siam. Signed a commercial treaty at Bangkok. C. S. Monitor, Nov. 4, 
1937, p. 2; N. Y. Times, Nov. 4, 1937, p. 2; Times (London), Nov. 3, 1937, p. 13. 


4 GERMANY—GREAT Britain. Exchanged ratifications at London of the naval 
treaty, bringing Germany within the scope of the 1936 Naval Treaty. N.Y. Times, 
Nov. 5, 1937, p. 7; Times (London), Nov. 5, 1937, p. 14. 


4 Great Brirarn—Russia. Exchanged ratifications at London of the naval treaty, 
bringing Russia within the scope of the 1936 Naval] Treaty. N.Y. Times, Nov. 5, 
1937, p. 7; Times (London), Nov. 5, 1937, p. 14. 


5 GERMANY—PoLAND. Agreed, after three months’ negotiations, to a reciprocal 
policy concerning the treatment of Poles in Germany and Germans in Poland. 
Text of agreement: N. Y. Times, Nov. 6, 1937, p. 2. Summary: C. S. Monitor, 
Nov. 6, 1937, p. 4; Times (London), Nov. 6, 1937, p. 11; B. J. N., Nov. 13, 1937, 
p. 465. 


5 JapaNn—Mancuukvuo. Signed treaty at Hsinking, Manchukuo, abolishing extra- 
territorial rights of all foreign nationals and transferring to Manchukuo adminis- 
tration of the South Manchurian railway. C.S. Monitor, Nov. 5, 1937, p.1; N. Y. 
Times, Nov. 6, 1937, p. 3; Times (London), Nov. 6, 1937, p. 11. 


6 CzECHOSLOVAKIA—GERMANY. A number of agreements providing for increased 
trade and regulating commercial and tourist payments for 1938 were signed at 
Hamburg. Times (London), Nov. 8, 1937, p. 11; B. J. N., Nov. 13, 1937, p. 466. 


6 FrANcE—S1Am. Entered into a commercial and customs arrangement with Indo- 
China, abolishing the 16-mile barrier on each side of the frontier. Times (London), 
Nov. 6, 1937, p. 11. 


6 GERMANY—ITALY—JAPAN. Italy signed the anti-communist pact, concluded by 
Germany and Japan on Nov. 25, 1936. C.S. Monitor, Nov. 6, 1937, p. 1; N. Y. 
Times, Nov. 7, 1937, p. 1; Times (London), Nov. 8, 1937, p. 12. 
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6 PERMANENT Court oF INTERNATIONAL JUSTICE. Delivered judgment in regard to 
preliminary objections lodged by the Spanish Government in the Borchgrave 
case. L. N. M.S., Nov., 1937, p. 282. 


10 Brazit. New Constitution was promulgated, providing for dissolution of the Senate, 
Chamber and legislatures. C.S. Monitor, Nov. 10, 1937, p. 1; N. Y. Times, Nov. 
11, 1937, p. 1. Excerpts from new Constitution: N. Y. Times, Nov. 20, 1937, p. 8. 


12 Great Britrarn-—-Spain. Announced conclusion of an agreement for the exchange of 
agents of Great Britain and the Franco government, who will not receive diplo- 
matic status. This does not imply recognition of the Franco government. Times 
(London), Nov. 12, 1937, p. 16; B. J. N., Nov. 13, 1937, p. 468. 


3 13 CzECHOSLOVAKIA—GERMANY. Signed a treaty at Berlin delimiting the frontier be- 
a tween the two countries. B. J. N., Nov. 27, 1937, pp. 517-518. 
1 13 SiaM—Unitep States. Signed trade treaty at Bangkok, to run five years. It 
t recognized full Siamese sovereignty through abandonment of extraterritorial 
y rights, which the United States was the first country to surrender. C.S. Monitor, 
Z Nov. 13, 1937, p. 4; N. Y. Times, Nov. 14, 1937, p. 34; Press Releases, Nov. 13, 

1937, p. 377. 
d 15 Dominican Repusitic—Hart1. The United States joined Mexico and Cuba in offer- 
8. ing ‘‘friendly services” toward the pacific solution of a controversy growing out of 
8, border clashes resulting from heavy migration of Haitian laborers. C.S. Monitor, 

Nov. 15, 1937, p. 5. Text of President Roosevelt’s offer of good offices: Press 
4, Releases, Nov. 20, 1937, pp. 379-380. 
3. 

INTERNATIONAL CONVENTIONS 
al Arr Matt. Panama, Dec. 22, 1936. 
Ratifications: 
Argentina. Sept. 15, 1937. 
iy, Venezuela. Sept. 16, 1937. 7. J. B., Oct., 1937, pp. 18-19. 
5, Ratification deposited: Ecuador. Aug. 20,1937. T'. J. B., Sept., 1937, p. 12. 
Arr TraFFic. Warsaw, Oct. 12, 1929. 

cal Adhesion deposited: Finland and Sweden. July 3, 1937. 7. J. B., Aug., 1937, p. 14. 
nd. Ratification: Greece. March 29, 1937. T7. J. B., Sept., 1937, p. 9. 
tor, Ratifications deposited: Denmark and Norway. July 3, 1937. 7’. J. B., Aug., 1937, p. 14. 
37, 


ArrcraFT ATTACHMENT. Rome, May 29, 1933. 
Ratification deposited: Poland. Aug. 31,1937. 7. J. B., Oct., 1937, p. 14. 


ira- Anti-Communist Protocot. Rome, Nov. 6, 1937. 
nis- Signatures: Italy, Germany, Japan. 
_Y. Text: Volkerbund (Geneva), Nov. 15, 1937. 

Artistic ExursiTions. Buenos Aires, Dec. 23, 1936. 
sed Promulgation: Dominican Republic. Sept. 29, 1937. P. A. U., Dec., 1937, p. 942. 
1 at Ratification: El Salvador. Sept. 9, 1937. P. A. U., Dec., 1937, p. 943. 
166. Ratification deposited: United States. July 29, 1937. T. J. B., Aug., 1937, p. 32. 
ido- Brits oF Lavine. Brussels, Aug. 25, 1924. 
on), Ratifications deposited: 

Rumania. Aug. 4, 1937. 

| by United States. June 29, 1937. 7. J. B., Oct., 1937, pp. 17-18. 
ao Broapcastina. Convention and Final Act. Geneva, Sept. 23, 1936. 


Application to: Burma. Oct. 13, 1937. L. N.O.J., Nov., 1937. 
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Promulgation: Dominican Republic. July 10, 1937. T. J. B., Aug., 1937, p. 6. 

Ratification: Denmark. Oct. 11, 1937. L. N.O. J., Nov., 1937. 

Ratifications deposited: 

Great Britain. Aug. 18, 1937. 
India. Aug. 11,1937. 7. J. B., Sept., 1937, pp. 1-2. 

Signatures: Albania, Argentina, Austria, Belgium, Brazil, Chile, Colombia, Czechoslo- 
vakia, Denmark, Dominican Republic, Egypt, Estonia, France, Grecee, Great Britain, 
India, Lithuania, Luxemburg, Mexico, The Netherlands, New Zealand, Norway, Ru- 
mania, Russia, Switzerland, Turkey, Uruguay. 7’. J. B., Aug., 1937, p. 6. 


CAPITULATIONS IN Eaypt. Montreux, May 8, 1937. 
Text and signatures: Egypt, No. 1 (1937), Cmd. 5491. 


CaPITULATIONS IN Eayrpt. Montreux, May 8, 1937. 

Ratifications deposited: 
Belgium. Sept. 11,1937. 7. J. B., Sept., 1937, p. 3. 
Denmark. Oct. 18, 1987. B. J. N., Oct. 30, 1937, p. 409. 
Egypt. Sept. 4,1937. 7. J. B., Sept., 1937, p. 3. 
Great Britain. Oct. 12,1937. Times (London), Oct. 13, 1937, p. 13. 
Greece and Italy. Sept. 26,1937. 7. J. B., Sept., 1937, p. 3. 

Came into force following three deposits of ratifications: Oct. 15,1937. 7. /. B., Sept., 
1937, p. 3; B. I. N., Oct. 30, 1987, p. 409. 


CatrLe Herpsooxs. Rome, Oct. 14, 1936. 
Ratification: Italy. July 1, 1937. 7. J. B., Sept., 1937, p. 9. 


Contaaious Diseases oF ANIMALS. Geneva, Feb. 20, 1935. 
Ratifications deposited: 
Belgium. July 21, 1937. 7. J. B., Aug., 1937, p. 12. 
Latvia. May 4, 1937. T. J. B., Sept., 1937, p. 5. 
Russia. Sept. 20,1937. 7. J. B., Oct., 1937, p. 12; L. N. O. J., Nov., 1937. 


CoUNTERFEITING CURRENCY AND Protocont. Geneva, April 20, 1929. 
Accession: Ecuador. Sept. 25,1937. 7. J. B., Oct., 1937, p. 16; L. N. O. J., Nov., 1937. 


EDUCATIONAL Fitms. Geneva, Oct. 11, 1933. 
Ratification deposited: Poland (with reservation). Sept. 25, 1937. 7. 7. B., Oct., 1937, 
p. 11; L. N. O. J., Nov., 1937. 


EDUCATIONAL AND Pusuiciry Fitms. Buenos Aires, Dec. 23, 1936. 
Promulgation: Dominican Republic. Sept. 29, 1937. 
Ratification: El Salvador. Sept. 9, 1937. P. A. U., Dec., 1937, pp. 942-943. 


EMPLOYMENT OF CHILDREN IN INDUSTRY. Geneva, Nov. 28, 1929. 
Ratification: Norway. T.J. B., Aug., 1937, p. 24. 


Export AND Import OF ANIMAL Propucts. Geneva, Feb. 20, 1935. 
Ratifications deposited: 
Belgium. July 21,1937. 7. J. B., Aug., 1937, p. 12. 
Latvia. May 4, 1937. T. J. B., Sept., 1937, p. 5. 
Russia. Sept. 20,1937. 7.J. B., Oct., 1937, p. 12; L. N. O. J., Nov., 1937. 


Goop OFFICES AND Mep1aTION. Buenos Aires, Dec. 23, 1936. 
Ratifications: 
Brazil. Nov. 5, 1937. N.Y. Times, Nov. 6, 1937, p. 3. 
El Salvador. Sept. 9, 1937. P.A.U., Dec., 1937, p. 943. 
Ratifications deposited: 
Ecuador. Oct. 19, 1937. 7. J. B., Oct., 1937, p. 2. 
United States. July 29, 1937. 7. J. B., Aug., 1937, pp. 4-5. 
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History Tracuina. Geneva, Oct. 2, 1937. 
Signatures: Belgium and Dominican Republic. 
Text: L. N. Doc. C.485.M.326.1937. XII. 


History Treacuinc. Montevideo, Dec. 26, 1933. 
Promulgation: Dominican Republic. Sept. 29, 1937. P. A. U., Dec., 1937, p. 942. 


Hours or WorK IN SHEET-Guiass Works. Geneva, June 21, 1934. 
Ratification: Belgium (not applicable to Belgian Congo and Ruanda-Urundi). Aug. 4, 
1937. T. JI. B., Sept., 1937, p. 11. 


IMMUNITY OF GOVERNMENT VESSELS. Brussels, April 10,1926. Protocol. May 24, 1934. 
Ratification deposited: Rumania. Aug. 4, 1937. T. J. B., Oct., 1937, p. 18. 


INDUSTRIAL Property. Paris, March 20, 1883. Revision. The Hague, Nov. 6, 1925. 
Adhesion: Denmark. June 24, 1937. T. J. B., Aug., 1987, p. 24. 


INTER-AMERICAN CULTURAL RELATIONS. Buenos Aires, Dec. 23, 1936. 
Promulgation: Dominican Republic. Sept. 29, 19387. P. A. U., Dec., 1937, p. 942. 
Ratification deposited: United States. July 29,1937. T.J. B., Aug., 1937, p. 11. 


INTERCHANGE OF PUBLICATIONS. Buenos Aires, Dec. 23, 1936. 
Promulgation: Dominican Republic. Sept. 29, 1937. 
Ratification: El Salvador. Sept. 9, 1937. P. A. U., Dec., 1937, p. 943. 


INTERNATIONAL CRIMINAL Court. Geneva, Nov. 16, 1937. 
Text: L. N. Doc. C.547.M.384.1937.V. 


LETTERS, ETC., OF DECLARED VALUE. Cairo, March 20, 1934. 
Application to: Aden and Burma. April 1, 1937. T. J. B., Aug., 1937, pp. 26-27. 
Ratifications deposited: 
France, Algeria, Morocco, Tunisia, French Indo-China, Syria and Lebanon, and all 
other French colonies. Aug. 7, 1937. 7. J. B., Sept., 1937, p. 13. 
Yugoslavia. June 26,1937. 7. J. B., Aug., 1937, pp. 26-27. 


Loap Ling ConvEeNTION. London, July 5, 1930. 
Ratification deposited: United States. July 12,1937. T. J. B., Aug., 1937, p. 25. 


MAINTENANCE, ETC., OF PEAcE. Buenos Aires, Dec. 23, 1936. 
Ratifications: 
Brazil. Nov. 5, 1937. N.Y. Times, Nov. 6, 1937, p. 3. 
Ecuador. June 30, 1937. 7. J. B., Aug., 1937, p. 3. 
El Salvador. Sept. 9, 1937. P. A. U., Dec., 1937, p. 943. 
Ratification deposited: United States. Aug. 25, 1937. T. J. B., Aug., 1937, p. 3. 


Maritime Morreaces. Brussels, April 10, 1926. 
Ratification deposited: Rumania. Aug. 4, 1937. T. J. B., Oct., 1937, p. 18. 


Minmoum Age (Sza) ConvENTION. Revised. Oct. 22, 1936. 
Ratification: Norway. T.I.B., Aug., 1937, p. 24. 


Minimum Waae-Fixina Macuinery. Geneva, June 16, 1928. 
Ratification: Belgium (not applicable to Belgian Congo and Ruanda-Urundi). Aug. 11, 
1937. T. J. B., Sept., 1937, p. 11. 


Monry Orpers. Cairo, March 20, 1934. 
Ratifications deposited: 
France, Algeria, Morocco, Tunisia, French Indo-China, Syria, Lebanon and all other 
French colonies. Aug. 9, 1937. T.J. B., Sept., 1937, p. 13. 
Yugoslavia. June 26, 1937. 7. J. B., Aug., 1937, p. 27. 
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Money Orpers. Panama, Dec. 22, 1936. 
Ratifications: 
Argentina. Sept. 15, 1937. 
Venezuela. Sept. 16,1937. 7.7. B., Oct., 1937, pp. 18-19. 
Ratifications deposited: 
Ecuador. Aug. 20, 1937. 
United States. Sept. 17, 1937. 7. J. B., Sept., 1937, pp. 12-13. 


Narcotic Drua Trarric. Geneva, June 26, 1936. 

Ratification: China. Oct. 21, 1987. L. N. O. J., Nov., 1937. 

Ratification deposited: India (by Great Britain). Aug. 4, 1937. 7. J. B., Sept., 1937, 
p. 6. 

Signatures up to Dec. 31, 1936: Austria, Belgium, Brazil, Bulgaria, Canada, China, Colom- 
bia, Cuba, Czechoslovakia, Denmark, Ecuador, Egypt, Estonia, France, Great Britain, 
Greece, Honduras, Hungary, India, Japan, Mexico, Monaco, The Netherlands, Panama, 
Poland, Portugal, Rumania, Russia, Spain, Switzerland, Uruguay, Venezuela. T.J.B., 
Sept., 1937, p. 6. 


Narcotics. Geneva, July 13, 1931. 
Adhestons: 
Albania. Oct. 9, 1937. L. N. O. J., Nov., 1937. 
Latvia. Aug. 3, 1937. 7. J. B., Sept., 1937, p. 5. 
Application to: 
Newfoundland. June 28, 1937. 7. J. B., Sept., 1937, p. 6. 
Southern Rhodesia (by Great Britain). July 14, 1937. 7. J. B., Aug., 1937, p. 12. 


NATIONALITY OF WOMEN CONVENTION. Montevideo, Dec. 26, 1933. 
Ratification: Brazil. Sept. 24, 1937. Equal Rights, Dec. 1, 1937, p. 174. 


Nava Treaty. London, March 25, 1936. 
Promulgation: France. Aug. 22, 1937. Revue internationale frangaise du drott des gens, 
June-Sept., 1937, p. 71. 
Text: G. B. Treaty Series, No. 36 (1937), Cmd. 5561. 


Niaut Work oF WomEN. Washington, Nov. 28, 1919. 
Denunciation: Belgium. T. J. B., Sept., 1937, p. 11. 


Nicut Work oF WoMEN. Washington, Nov. 28, 1919. Revised. 1934. 
Ratification: Belgium. T. J. B., Sept., 1937, p. 11. 


Non-INTERVENTION. Buenos Aires, Dec. 23, 1936. 
Rattfications: 
Brazil. Nov. 5, 1937. N.Y. Times, Nov. 6, 1937, p. 3. 
Ecuador. June 30, 1987. 7.J. B., Aug., 1937, p. 5. 
El Salvador. Sept. 9, 1937. P.A.U., Dec., 1937, p. 943. 
United States. Aug. 25, 19387. 7.J. B., Aug., 1937, p. 5. 


Pan AMERICAN HiaHway. Buenos Aires, Dec. 23, 1936. 
Ratification: El Salvador. P. A. U., Dec., 1937, p. 9438. 
Ratification deposited: United States. July 29, 1937. 7. J. B., Aug., 1937, p. 30. 


Parcen Post. Cairo, March 20, 1934. 
Adhesion: Afghanistan. Aug. 28, 1937. 7. J. B., Oct., 1937, p. 18. 
Ratifications deposited: 
France, Algeria, Morocco, Tunisia, French Indo-China, Syria, Lebanon and all other 
French colonies. Aug. 9, 1937. 7. J. B., Sept., 1937, p. 13. 
Yugoslavia. June 26, 1937. T.J. B., Aug., 1937, p. 27. 
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ParcEL Post. Panama, Dec. 22, 1936. 
Rattfications: 
Argentina. Sept. 15, 1937. 
Venezuela. Sept. 16, 1937. 7. TJ. B., Oct., 1937, pp. 18-19. 
Ratification deposited: United States. Sept. 15, 1937. 7. J. B., Sept., 1937, p. 13. 


Peace CoNVENTION. Buenos Aires, Dec. 23, 1936. 
Ratifications: 
Brazil. Nov. 5, 1937. N. Y. Times, Nov. 6, 1937, p. 3. 
Ecuador. June 30, 1937. 7. J. B., Aug., 1937, p. 3. 
E] Salvador. Sept. 9, 1937. P. A. U., Dec., 1937, p. 943. 
Ratification deposited: United States. Aug. 25, 1937. T. J. B., Aug., 1937, p. 3. 


Prracy: Suips AND ArrcraFT. Geneva, Sept. 17, 1937. 
Text: G. B. Treaty Series, No. 39 (1937), Cmd. 5569; L. N. Doc. C.409.M.273.1937.VII; 
L. N. M. S., Sept., 1937, p. 242. 


Piracy: SUBMARINES. Nyon, Sept. 14, 1937. 
Text: G. B. Treaty Series, No. 38 (1937), Cmd. 5568; L. N. Doc. 409.M.273.1937. VII; 
L. N. M. S., Sept., 1937, pp. 241-242; N. Y. Times, Sept. 15, 1937, p. 16. 


PostaL Conuection Accounts. Cairo, March 20, 1934. 
Ratifications deposited: 
France, Algeria, Morocco, Tunisia. Aug. 9, 1937. 7. J. B., Sept., 1937, p. 13. 
Yugoslavia. June 26, 1937. 7. J. B., Aug., 1937, p. 27. 


PosTaL CONVENTION. Cairo, March 20, 1934. 
Ratifications deposited: France, Algeria, Morocco, Tunisia, French Indo-China, Syria and 
Lebanon and all other French colonies. Aug. 9, 1937. 7. J. B., Sept., 1937, p. 13. 


PosTaL SUBSCRIPTIONS TO NEwsPAPERS. Cairo, March 20, 1934. 
Ratifications deposited: 
France, Algeria, Morocco, Tunisia. Aug. 9, 1937. T. J. B., Sept., 1937, p. 13. 
Yugoslavia. June 26, 1937. 7. J. B., Aug., 1937, p. 27. 


PostaL TRANSFERS. Cairo, March 20, 1934. 
Ratifications deposited: France, Algeria, Morocco, Tunisia. Aug. 9, 1937. T. J. B., 
Sept., 1937, p. 13. 


PostaL UNION OF THE AMERICAS AND SPAIN. Panama, Dec. 22, 1936. 
Ratifications: 
Argentina. Sept. 15, 1937. 
Venezuela. Sept. 16, 1937. 7. J. B., Oct., 1937, p. 18. 
Ratifications deposited: 
Ecuador. Aug. 20, 1937. 
United States. Sept. 17, 1937. 7. J. B., Sept., 1937, p. 12. 


PREVENTION OF CONTROVERSIES. Buenos Aires, Dec. 23, 1936. 
Ratification: El Salvador. Sept. 9, 1937. P. A. U., Dec., 1937, p. 943. 
Ratifications deposited: 

Ecuador. Oct. 19, 1937. T. J. B., Oct., 1937, p. 1. 
United States. July 29, 1937. 7. J. B., Aug., 1937, p. 4. 


PrisoNERS OF War. Geneva, July 27, 1929. 
Adhesion: Bulgaria. July 30, 1937. 7.7. B., Aug., 1937, p. 7. 


Pusiic Instruction. Buenos Aires, Dec. 23, 1936. 
Promulgation: Dominican Republic. Sept. 29, 1937. 
Ratification: El Salvador. Sept. 9, 1937. P. A. U., Dec., 1937, pp. 942-943. 
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Rep Cross. Geneva, July 27, 1929. 
Adhesion: Bulgaria. July 30, 1937. 7. J. B., Aug., 1937, p. 7. 


REFUGEES (INTERNATIONAL Status). Geneva, Oct. 28, 1933. 
Ratification (with reservation) deposited: Belgium. Aug. 4, 1937. 7’. I. B., Sept., 1937, 


Riguts AND Duties oF StatTEs. Montevideo, Dec. 26, 1933. 
Ratification deposited: Costa Rica. Sept. 28, 1937. 7. J. B., Oct., 1937, p. 1. 


SaFrety aT SEA. London, May 31, 1929. 
Ratification deposited: United States. July 27, 1937. 7. J. B., Aug., 1937, p. 18. 
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Dorotuy R. Dart 


SUPREME COURT OF THE UNITED STATES 


Borax CONSOLIDATED, Ltp., AND Paciric Coast Borax Co. v. 
City or Los ANGELES * 


November 11, 1935 


_ The City of Los Angeles brought suit to quiet title to land in the harbor claimed to be 
tideland granted to it by the legislature of the State. Petitioners claim under a patent 
__ by the United States after the admission of California as a State of the Union. 

eld: 


Soils under tidewaters within the original States were reserved to them respectively, 
and the States since admitted to the Union have the same sovereignty and jurisdiction in 
relation to such lands within their borders as the original States possessed. 

Upon the acquisition of the territory from Mexico, the United States acquired the title 
to tidelands equally with the title to upland, but held the former only in trust for the 
future States that might be erected out of that territory. This limitation is not applicable 
to lands subject to previous grants by Mexico, since it was a duty resting upon the United 
States under the Treaty of Guadalupe Hidalgo, and also under principles of international 
law, to protect all rights of property which had emanated from the Mexican Government 
prior to the treaty; but no such limitation is involved in the present case, as was involved 
in the case of Knight v. United States Land Association, 142 U. S. 160, relied upon by 
petitioners. 

A survey made by the Federal General Land Office which erroneously embraced tide- 
land which the United States had no power to convey, was not binding upon the State, 
7 td maa is entitled to appeal to the court to show that the land in question was 
tideland. 

The tideland extends to the high-water mark, and the line of ordinary high-water mark 
is always intended where the common law prevails. It is neither the mean of the spring 
high tides nor of the neap high tides, but the mean of all the high tides over a considerable 
period of time, which may be fixed at 18.6 years as found by the United States Coast and 
Geodetic Survey to be the average periodic variation in the rise of water above sea level. 


Mr. Chief Justice Hucues delivered the opinion of the court. 

The City of Los Angeles brought this suit to quiet title to land claimed to 
be tideland of Mormon Island situated in the inner bay of San Pedro now 
known as Los Angeles Harbor. The city asserted title under a legislative 
grant by the State. Stats. Cal. 1911, p. 1256; 1917, p. 159.1 Petitioners 
claimed under a preémption patent issued by the United States on December 
30, 1881, to one William Banning. The District Court entered a decree, upon 
findings, dismissing the complaint upon the merits and adjudging that peti- 
tioner, Borax Consolidated, Limited, was the owner in fee simple and entitled 
to the possession of the property. 5 Fed. Supp. 281. The Circuit Court of 

* 296 U.S. 10. 

1The Act of 1911 (Stats. 1911, p. 1256) provided: ‘‘There is hereby granted to the city of 
Los Angeles, a municipal corporation of the State of California, and to its successors, all the 
right, title and interest of the State of California, held by said state by virtue of its sover- 
eignty, in and to all tidelands and submerged lands, whether filled or unfilled, within the 
present boundaries of said city, and situated below the line of mean high tide of the Pacific 
ocean, or of any harbor, estuary, bay or inlet within said boundaries, to be forever held by 
said city, and by its successors, in trust for the uses and purposes, and upon the express con- 
ditions, following, to wit’: The conditions which followed are not material here. 

The granting clause above quoted is the same in the Act of 1917 (Stats. 1917, p. 159). 
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Appeals reversed the decree. 74 F. (2d) 901. Because of the importance of 
the questions presented, and of an asserted conflict with decisions of this court, 
we granted certiorari, June 3, 1935. 

In May, 1880, one W. H. Norway, a Deputy Surveyor, acting under a con- 
tract with the Surveyor General of the United States for California, made a 
survey of Mormon Island. The surveyor’s field notes and the corresponding 
plat of the island were approved by the Surveyor General and were returned 
to the Commissioner of the General Land Office. The latter, having found 
the survey to be correct, authorized the filing of the plat. The land which the 
patent to Banning purported to convey was described by reference to that 
plat as follows: “Lot numbered one, of section eight, in township five south, 
of range thirteen west of San Bernardino Meridian, in California, containing 
eighteen acres, and eighty-eight hundredths of an acre, according to the Offi- 
cial Plat of the Survey of the said Lands, returned to the General Land Office 
by the Surveyor General.” 

The District Court found that the boundaries of “lot one,” as thus conveyed, 
were those shown by the plat and field notes of the survey; that all the lands 
described in the complaint were embraced within that lot; and that no portion 
of the lot was or had been tideland or situated below the line of mean high 
tide of the Pacific Ocean or of Los Angeles Harbor. The District Court held 
that the complaint was a collateral, and hence unwarranted, attack upon the 
survey, the plat and the patent; that the action of the General Land Office 
involved determinations of questions of fact which were within its jurisdiction 
and were specially committed to it by law for decision; and that its determi- 
nations, including that of the correctness of the survey, were final and were 
binding upon the State of California and the City of Los Angeles, as well as 
upon the United States. 

The Circuit Court of Appeals disagreed with this view as to the conclusive- 
ness of the survey and the patent. The court held that the Federal Govern- 
ment had neither the power nor the intention to convey tideland to Banning, 
and that his rights were limited to the upland. The court also regarded the 
lines shown on the plat as being meander lines and the boundary line of the 
land conveyed as the shore line of Mormon Island. The court declined to 
pass upon petitioners’ claim of estoppel in pais and by judgment upon the 
ground that the question was not presented to or considered by the trial court, 
and was also of the opinion that the various questions raised as to the failure 
of the city to allege and prove the boundary line of the island were important 
only from the standpoint of the new trial which the court directed. 74 F. 
(2d) p. 904. For the guidance of the trial court the Court of Appeals laid 
down the following rule: The “mean high tide line” was to be taken as the 
boundary between the land conveyed and the tideland belonging to the State 
of California, and in the interest of certainty the court directed that “an aver- 
age for 18.6 years should be determined as near as possible by observation or 
calculation.” Id., pp. 906, 907. 
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Petitioners contest these rulings of the Court of Appeals. With respect to 
the ascertainment of the shore line, they insist that the court erred in taking 
the “mean high tide line” and in rejecting “neap tides” as the criterion for 
ordinary high water mark. 

1. The controversy is limited by settled principles governing the title to 
tidelands. The soils under tidewaters within the original States were re- 
served to them respectively, and the States since admitted to the Union have 
the same sovereignty and jurisdiction in relation to such lands within their 
borders as the original States possessed. Martin v. Waddell, 16 Pet. 367, 
410; Pollard v. Hagan, 3 How. 212, 229, 230; Goodtitle v. Kibbe, 9 How. 471, 
478; Weber v. Harbor Commissioners, 18 Wall. 57, 65, 66; Shively v. Bowlby, 
152 U.S. 1,15, 26. This doctrine applies to tidelands in California. Weber 
v. Harbor Commissioners, supra; Shively v. Bowlby, supra, pp. 29, 30; 
United States v. Mission Rock Co., 189 U.S. 391, 404, 405. Upon the acquisi- 
tion of the territory from Mexico, the United States acquired the title to tide- 
lands equally with the title to upland, but held the former only in trust for 
the future States that might be erected out of that territory. Knight v. United 
States Land Association, 142 U.S. 160,183. There is the established qualifi- 
cation that this principle is not applicable to lands which had previously been 
granted by Mexico to other parties or subjected to trusts which required a 
different disposition, —a limitation resulting from the duty resting upon the 
United States under the Treaty of Guadalupe Hidalgo (9 Stat. 922), and also 
under principles of international law, to protect all rights of property which 
had emanated from the Mexican Government prior to the treaty. San Fran- 
cisco v. LeRoy, 138 U.S. 656, 671; Knight v. United States Land Association, 
supra; Shively v. Bowlby, supra. That limitation is not applicable here, as 
it is not contended that Mormon Island was included in any earlier grant. 
See DeGuyer v. Banning, 167 U.S. 723. 

It follows that if the land in question was tideland, the title passed to Cali- 
fornia at the time of her admission to the Union in 1850. That the Federal 
Government had no power to convey tidelands, which had thus vested in a 
State, was early determined. Pollard v. Hagan, supra; Goodtitle v. Kibbe, 
supra. In those cases, involving tidelands in Alabama, the plaintiffs claimed 
title under an inchoate Spanish grant of 1809, an Act of Congress confirming 
that title, passed July 2, 1836, and a patent from the United States, dated 
March 15, 1837. The court held that the lands, found to be tidelands, had 
passed to Alabama at the time of her admission to the Union in 1819, that the 
Spanish grant had been ineffective, and that the confirming Act of Congress 
and the patent conveyed no title. The court said that “The right of the 
United States to the public lands, and the power of Congress to make all need- 
ful rules for the sale and disposition thereof, conferred no power to grant to 
the plaintiffs the land in controversy.” Pollard v. Hagan, supra. See also 
Shively v. Bowlby, supra, at pp. 27, 28; Mobile Transportation Company v. 
Mobile, 187 U.S. 479, 490; Donnelly v. United States, 228 U.S. 243, 260-261. 
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2. As to the land in suit, petitioners contend that the General Land Office 
had authority to determine the location of the boundary between upland and 
tideland and did determine it through the survey in 1880 and the consequent 
patent to Banning, and that this determination is conclusive against collateral 
attack; in short, that the land in controversy has been determined by com- 
petent authority not to be tideland and that the question is not open to re- 
examination. Petitioners thus invoke the rule that “the power to make and 
correct surveys belongs to the political department of the government and 
that, whilst the lands are subject to the supervision of the General Land Office, 
the decisions of that bureau in all such cases, like that of other special 
tribunals upon matters within their exclusive jurisdiction, are unassailable by 
the courts, except by a direct proceeding.” R.S., Secs. 453, 2395-2398, 2478; 
43 U.S. C. 2, 751-753, 1201. Cragin v. Powell, 128 U. S. 691, 698, 699; 
Heath v. Wallace, 138 U.S. 573, 585; Knight v. United States Land Associa- 
tion, supra; Stoneroad v. Stoneroad, 158 U.S. 240, 250, 252; Russell v. Max- 
well Land Grant Company, 158 U. 8. 253, 256; United States v. Coronado 
Beach Co., 255 U.S. 472, 487, 488. 

But this rule proceeds upon the assumption that the matter determined is 
within the jurisdiction of the Land Department. Cragin v. Powell, supra. 
So far as pertinent here, the jurisdiction of the Land Department extended 
only to “the public lands of the United States.” The patent to Banning was 
issued under the preémption laws which expressly related to lands “belonging 
to the United States.” R.S. 2257, 2259. Obviously these laws had no ap- 
plication to lands which belonged to the States. Specifically the term “pub- 
lic lands” did not include tidelands. Mann v. Tacoma Land Company, 153 
U. S. 273, 284. “The words ‘public lands’ are habitually used in our legis- 
lation to describe such as are subject to sale or other disposal under general 
laws.” Newhall v. Sanger, 92 U. S. 761, 763; Barker v. Harvey, 181 U. S. 
481,490; Union Pacific Railroad Company v. Harris, 215 U.S. 386, 388. 

The question before us is not as to the general authority of the Land De- 
partment to make surveys, but as to its authority to make a survey, as a basis 
for a patent, which would preclude the State or its grantee from showing in 
an appropriate judicial proceeding that the survey was inaccurate and hence 
that the patent embraced land which the United States had no power to con- 
vey. Petitioners’ argument in substance is that while the United States was 
powerless as against the State to pass title to tidelands in the absence of a 
survey (Pollard v. Hagan, swpra), the question whether or not the land was 
tideland would be foreclosed by a departmental survey although erroneous. 
This contention encounters the principle that the question of jurisdiction, that 
is, of the competency of the Department to act upon the subject matter, is 
always one for judicial determination. “Of course,” said the court in Smelt- 
ing Company v. Kemp, 104 U. S. 636, 641, “when we speak of the conclusive 
presumptions attending to a patent for lands, we assume that it was issued in 
a case where the department had jurisdiction to act and execute it; that is 
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to say, in a case where the lands belonged to the United States, and provision 
had been made by law for their sale. If they never were public property, or 
had previously been disposed of, or if Congress had made no provision for 
their sale, or had reserved them, the department would have no jurisdiction 
to transfer them, and its attempted conveyance of them would be inoperative 
and void, no matter with what seeming regularity the forms of law may have 
been observed.” The court added that questions of that sort “may be con- 
sidered by a court of law” for in such cases “the objection to the patent reaches 
beyond the action of the special tribunal, and goes to the existence of a subject 
upon which it was competent to act.” Jd. See, also, Polk v. Wendal, 9 
Cranch, 87, 99; Moore v. Robbins, 96 U. S. 530, 533; Wright v. Roseberry, 
121 U. S. 488, 519; Doolan v. Carr, 125 U. 8. 618, 625; Hardin v. Jordan, 
140 U.S. 371, 401; Crowell v. Benson, 285 U.S. 1, 58, 59. Here, the question 
goes to the existence of the subject upon which the Land Department was 
competent to act. Was it upland, which the United States could patent, or 
tideland, which it could not? Such a controversy as to title is appropriately 
one for judicial decision upon evidence, and we find no ground for the con- 
clusion that it has been committed to the determination of administrative 
officers. 

Petitioners urge a distinction in that at the time of the survey no private 
right in the property had yet attached and the question lay between the Fed- 
eral Government and the State of California. But the distinction is im- 
material. If tideland, the title of the State was complete on admission to 
the Union. No transfer to private parties was necessary to perfect or assure 
that title and no power of disposition remained with the United States. 

To support their contention as to the conclusiveness of the survey and 
patent, petitioners largely rely upon our decision in Knight v. United States 
Land Association, supra. But that decision is not in point as it related to 
land which, albeit tideland, had been the subject of a Mexican grant made 
prior to statehood. What had there been done by the Federal Government 
was found to be in pursuance of the duty of the United States, imposed by the 
Treaty of Guadalupe Hidalgo and the principles of international law, to pro- 
tect the rights of property which had previously been created by the Mexican 
Government. The contest related to land in Mission Creek, an estuary of the 
bay of San Francisco. The plaintiffs claimed under a tideland grant from 
the State. The defendant’s claim rested upon the title of the City of San 
Francisco as successor to the Mexican pueblo of that name. Following the 
procedure prescribed by statute with respect to the confirmation of such titles 
(Acts of March 3, 1851, 9 Stat. 631; July 1, 1864, 13 Stat. 332), the city had 
obtained a confirmatory decree from the United States Circuit Court in May, 
1865. The statutes required that such a decree should be followed by a sur- 
vey under the supervision of the General Land Office and patent was to issue 
to the successful claimant when such survey had been finally approved. Id. 
Accordingly, after the decree in favor of the city, a survey was made which 
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was approved by the Surveyor General and the Commissioner of the General 
Land Office. The line of that survey ran along the line of ordinary high water 
mark of the bay of San Francisco, but in the case of the estuary followed the 
tideline up the creek and, crossing over, ran down on the other side. The 
city objected to that method, insisting that the line should have crossed the 
mouth of the estuary, and, on appeal, that contention was sustained by the 
Secretary of the Interior. A second survey was made pursuant to that 
decision and a patent was issued. 142 U.S. pp. 162-172. The plaintiffs con- 
tended that the first survey was correct and the second unauthorized. Re- 
viewing that branch of the case, the court decided that the Secretary of the 
Interior had power to set aside the first survey and direct another, and that 
the departmental action in that particular was unassailable. But that con- 
clusion was not sufficient to meet the plaintiffs’ claim under the state grant, 
unless it could be held that title to the land had not passed to the State. 
Upon that question the court found that the case of San Francisco v. LeRoy, 
138 U.S. 656, 670, 672, was “directly in point,” as the court had there decided 
that “if there were any tidelands within the pueblo, the power and duty of 
the United States under the treaty to protect the claims of the City of San 
Francisco as successor to the pueblo were superior to any subsequently ac- 
quired rights of California.” 142 U.S. pp. 183-185. In discharge of that 
duty provision had been made by Congress for the investigation and con- 
firmation of the property rights of pueblos equally with those of individuals. 
The rights of the pueblo “were dependent upon Mexican laws and when 
Mexico established those laws she was the owner of tidelands as well as up- 
lands, and could have placed the boundaries of her pueblos wherever she 
thought proper.” It was for the United States to ascertain those boundaries 
when fixing the limits of the claim of the city as successor to the pueblo. Id., 
pp. 186, 187. The obligation of protection was “political in its character, to 
be performed in such manner and on such terms as the United States might 
direct.” Accordingly, Congress had established a special tribunal to consider 
claims derived from Mexico, had authorized determinations by the court 
upon appeal, and “had designated the officers who should in all cases survey 
and measure off the land when the validity of the claim presented was finally 
determined.” Id., pp. 202, 203. The survey upon which the patent rested 
in the Knight case was thus made pursuant to the authority reserved to the 
United States to enable it to discharge its international duty with respect to 
land which, although tideland, had not passed to the State. See Shively v. 
Bowlby, supra, pp. 30, 31; United States v. Coronado Beach Company, supra. 

The distinguishing features of the instant case are apparent. No prior 
Mexican grant is here involved. We conclude that the State was not bound 
by the survey and patent, and that its grantee was entitled to show, if it could, 
that the land in question was tideland. 

In this view it is not necessary to consider whether the lines designated in 
the plat of the Norway survey as “meander” lines were intended as boundaries. 
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3. As the District Court fell into a fundamental error in treating the survey 
and patent as conclusive, it was not incumbent upon the Court of Appeals 
to review the evidence and decide whether it showed, or failed to show, that 
the land in question was tideland. The court remanded the cause for a new 
trial in which the issues as to the boundary between upland and tideland, and 
as to the defenses urged by petitioners, are to be determined. In that disposi- 
tion of the case we find no error. 

4. There remains for our consideration, however, the ruling of the Court of 
Appeals in instructing the District Court to ascertain as the boundary “the 
mean high tide line” and in thus rejecting the line of “neap tides.” 

Petitioners claim under a federal patent which, according to the plat, pur- 
ported to convey land bordering on the Pacific Ocean. There is no question 
that the United States was free to convey the upland, and the patent affords 
no ground for holding that it did not convey all the title that the United States 
had in the premises. The question as to the extent of this federal grant, that 
is, as to the limit of the land conveyed, or the boundary between the upland 
and the tideland, is necessarily a federal question. It is a question which 
concerns the validity and effect of an act done by the United States; it 
involves the ascertainment of the essential basis of a right asserted under fed- 
erallaw. Packard v. Bird, 137 U.S. 661, 669, 670; Brewer-Elliott Oil Com- 
pany v. United States, 260 U.S. 77, 87; United States v. Holt Bank, 270 U.S. 
49, 55, 56; United States v. Utah, 283 U.S. 64, 75. Rights and interests in 
the tideland, which is subject to the sovereignty of the State, are matters of 
local law. Barney v. Keokuk, 94 U.S. 324, 338; Shively v. Bowlby, supra, 
p. 40; Hardin v. Jordan, 140 U.S. 381, 382; Port of Seattle v. Oregon & Wash- 
ington R. R. Co., 255 U. 8. 56, 63. 

The tideland extends to the high water mark. Hardin v. Jordan, supra; 
Shively v. Bowlby, supra; McGilvra v. Ross, 215 U.S. 70, 79. This does not 
mean, as petitioners contend, a physical mark made upon the ground by the 
waters; it means the line of high water as determined by the course of the 
tides. By the civil law, the shore extends as far as the highest waves reach 
in winter. Inst. lib. 2, tit. 1, § 3; Dig. lib. 50, tit. 16, § 112. But by the 
common law, the shore “is confined to the flux and reflux of the sea at ordi- 
nary tides.” Blundell v. Catterall, 5 B. & A. 268, 292. It is the land “be- 
tween ordinary high and low-water mark, the land over which the daily tides 
ebb and flow. When, therefore, the sea, or a bay, is named as a boundary, 
the line of ordinary high-water mark is always intended where the common 
law prevails.” United States v. Pacheco, 2 Wall. 587, 590. 

The range of the tide at any given place varies from day to day, and the 
question is, how is the line of “ordinary” high water to be determined? The 
range of the tide at times of new moon and full moon “is greater than the 
average,” as “high water then rises higher and low water falls lower than 
usual.” The tides at such times are called “spring tides.” When the moon 
is in its first and third quarters, “the tide does not rise as high nor fall as low 
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as on the average.” At such times the tides are known as “neap tides.” 
Tidal Datum Plane, U. S. Coast and Geodetic Survey, Special Publication 
No. 135, p. 3.2, The view that “neap tides” should be taken as the ordinary 
tides had its origin in the statement of Lord Hale. De Jure Maris, cap. VI; 
Hall on the Sea Shore, p. 10, App. xxi, xxiv. In his classification, there are 
“three sorts of shores, or littora marina, according to the various tides,” 
(1) “The high spring tides, which are the fluxes of the sea at those tides that 
happen at the two equinoxials”; (2) “The spring tides, which happen twice 
every month at full and change of the moon”; and (3) “Ordinary tides, or 
nepe tides, which happen between the full and change of the moon.” The last 
kind of shore, said Lord Hale, “is that which is properly littus maris.” He 
thus excluded the “spring tides” of the month, assigning as the reason that 
“for the most part the lands covered with these fluxes are dry and manior- 
able,” that is, not reached by the tides. 

The subject was thoroughly considered in the case of Attorney General v. 
Chambers, 4 De G. M. & G. 206. In that case Lord Chancellor Cranworth 
invited Mr. Baron Alderson and Mr. Justice Maule to assist in the determina- 
tion of the question as to “the extent of the right of the Crown to the sea- 
shore.” Those judges gave as their opinion that the average of the “medium 
tides in each quarter of a lunar revolution during the year” fixed the limit 
of the shore. Adverting to the statement of Lord Hale, they thought that 
the reason he gave would be a guide to the proper determination. ‘What,’ 
they asked, are “the lands which for the most part of the year are reached and 
covered by the tides?” They found that the same reason that excluded the 
highest tides of the month, the spring tides, also excluded the lowest high 
tides, the neaps, for “the highest or spring-tides and the lowest high tides 
(those at the neaps) happen as often as each other.” Accordingly, the judges 
thought that “the medium tides of each quarter of the tidal period” afforded 
the best criterion. They said: “It is true of the limit of the shore reached by 
these tides that it is more frequently reached and covered by the tide than 
left uncovered by it. For about three days it is exceeded, and for about 
three days it is left short, and on one day it is reached. This point of the 
shore therefore is about four days in every week, 7. e. for the most part of the 
vear, reached and covered by the tides.” Jd., p. 214. 

Having received this opinion, the Lord Chancellor stated his own. He 


2See The Tide, H. A. Marmer, Assistant Chief, Division of Tides and Currents, U. 8S. 
Coast and Geodetic Survey, pp. 9,10. ‘There is generally an interval of one or two days be- 
tween full moon or new moon and the greatest range of the tide. And a like interval is 
found between the first and third quarters of the moon and the smallest tides.” Jd., p. 11. 

The origin of the terms spring and neap tides “‘is probably due to the fact that as the moon 
leaves the meridian of the sun in her orbital transit round the earth and approaches the 
quarters the tides begin to ‘fall off’ or are ‘nipped’, and neap tides ensue. As she leaves the 
quarters for the meridian they begin to ‘lift’, or ‘come on,’ or ‘spring up,’ and when the 
meridian is reached spring tides ensue.”” A Practical Manual of Tides and Waves, W. H. 
Wheeler, p. 49. 


178 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


thought that the authorities had left the question “very much at large.” 
Looking at “the principle of the rule which gives the shore to the Crown,” and 
finding that principle to be that “it is land not capable of ordinary cultivation 
or occupation, and so is in the nature of unappropriated soil,” the Lord Chan- 
cellor thus stated his conclusion: 


Lord Hale gives as his reason for thinking that lands only covered by 
the high spring-tides do not belong to the Crown, that such lands are for 
the most part dry and maniorable; and taking this passage as the only 
authority at ail capable of guiding us, the reasonable conclusion is that 
the Crown’s right is limited to land which is for the most part not dry or 
maniorable. The learned Judges whose assistance I had in this very 
obscure question point out that the limit indicating such land is the line 
of the medium high tide between the springs and the neaps. All land 
below that line is more often than not covered at high water, and so may 
justly be said, in the language of Lord Hale, to be covered by the ordinary 
flux of the sea. This cannot be said of any land above that line. 


The Lord Chancellor therefore concurred with the opinion of the judges “in 
thinking that the medium line must be treated as bounding the right of the 
Crown.” Id., p. 2173 

This conclusion appears to have been approved in Massachusetts. Com- 
monwealth v. Roxbury, 9 Gray. 451, 483; East Boston Company v. Common- 
wealth, 203 Mass. 68,72. See, also, New Jersey Zinc Co. v. Morris Canal Co., 
44 N. J. Eq. 398, 401; Gould on Waters, p. 62. 

In California, the Acts of 1911 and 1917, upon which the City of Los Angeles 
bases its claim, grant the “tidelands and submerged lands” situated “below 
the line of mean high tide of the Pacific Ocean.”* Petitioners urge that 
“ordinary high water mark” has been defined by the state court as referring 
to the line of the neap tides.5 We find it unnecessary to review the cases cited 
or to attempt to determine whether they record a final judgment as to the 
construction of the state statute, which, of course, is a question for the state 
courts. 

In determining the limit of the federal grant, we perceive no justification 
for taking neap high tides, or the mean of those tides, as the boundary between 
upland and tideland, and for thus excluding from the shore the land which is 


4 See, also, Tracey Elliott v. Earl of Morley, Ch. Div. 51 Sol. Journal (1907), 625. 

4See Note 1. 

5 See Teschemacher v. Thompson, 18 Cal. 11, 21; Ward v. Mulford, 32 Cal. 365, 373; 
Eichelberger v. Mills Land, etc. Co., 9 Cal. App. 628, 639; Forgeus v. County of Santa Clara 
24 Cal. App. 193, 195; F. A. Hihn Co. v. City of Santa Cruz, 170 Cal. 436, 442; Oakland v. 
Wood Lumber Co., 211 Cal. 16, 23; Otey v. Carmel Sanitary District, 219 Cal. 310, 313. 
In a number of cases the state court has referred to the limit of the shore as the “ordinary” 
high water mark. See Wright v. Seymour, 69 Cal. 122, 126; Long Beach Company v. Rich- 
ardson, 70 Cal. 206; Oakland v. Oakland Water Front Co., 118 Cal. 160, 183; Pacific etc. 
Co. v. Packers’ Association, 138 Cal. 632, 635, 636; People v. California Fish Co., 166 Cal. 
576, 584. See, also, Strand Improvement Co. v. Long Beach, 173 Cal. 765, 770; Miller & Lux 
v. Secara, 193 Cal. 755, 761, 762. 
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actually covered by the tides most of the time. In order to include the land 
that is thus covered, it is necessary to take the mean high tide line which, as 
the Court of Appeals said, is neither the spring tide nor the neap tide, but a 
mean of all the high tides. 

In view of the definition of the mean high tide, as given by the United States 
Coast and Geodetic Survey,® that “Mean high water at any place is the aver- 
age height of all the high waters at that place over a considerable period of 
time,” and the further observation that “from theoretical considerations of 
an astronomical character” there should be “a periodic variation in the rise of 
water above sea level having a period of 18.6 years,” * the Court of Appeals 
directed that in order to ascertain the mean high tide line with requisite cer- 
tainty in fixing the boundary of valuable tidelands, such as those here in 
question appear to be, “an average of 18.6 years should be determined as 
near as possible.” We find no error in that instruction. 

The decree of the Court of Appeals is affirmed. 

Decree affirmed. 


Mr. Justice McReyno tbs is of opinion that Knight v. United States Land 
Association, 142 U.S. 161, is controlling and that the decree of the District 
Court should be affirmed. 


SUPREME COURT OF THE UNITED STATES 


Perer VAN Der WEYDE v. OCEAN TRANSPORT CoMPANY, LtTp., CLAIMANT OF 
THE S.S. Taigen Maru.* 


February 3, 1936 


The Seamen’s Act of March 4, 1915, having directed the President to give notice of the 
termination of treaty provisions in conflict with the Act, it was incumbent upon the 
President, charged with the conduct of negotiations with foreign governments and also 
with the duty to take care that the laws of the United States are faithfully executed, to 
reach a conclusion as to the inconsistency between the provisions of the treaty and the 
provisions of the new law. It is not possible to say that his conclusion as to Articles XIII 
and XIV of the Treaty of Commerce and Navigation of 1827 between the United States 
and Sweden and Norway was arbitrary or inadmissible. Having determined that their 
termination was necessary, and Norway having agreed to the termination, her consul 
cannot be heard to question it. 


Mr. Chief Justice Hucues delivered the opinion of the court. 

Petitioner brought this libel in 1931, in the District Court for the Western 
District of Washington, against the vessel T’aigen Maru, for personal injuries 
which he sustained as a seaman in 1922. The vessel was then known as the 
Inise Nielsen and was of Norwegian registry. The respondent, Ocean 
Transport Company, Ltd., a Japanese corporation, made claim as owner, and 
filed exceptions alleging that a final decree had been entered in the District 


6 Tidal Datum Plane, Special Publication No. 135, p. 76. 77d., p. 81. 
* 207 U.S. 114. 
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Court for the District of Oregon in 1924, dismissing a libel, for the same cause, 
on the intervention of the Norwegian consul. 

In the present case, there was again an intervention by the Norwegian 
consul who claimed that, while the vessel was now Japanese, he was neverthe- 
less officially concerned, as the former Norwegian owner had agreed to deliver 
the vessel “free from all debts and encumbrances.” The consul filed ex- 
ceptive allegations to the effect that the libelant, a Dutch subject, had signed 
Norwegian articles and, so far as his rights as a seaman were concerned, was 
bound by the laws of Norway, which provided for appropriate remedies. 
The consul asked that, if the cause was not dismissed because of the former 
decree, the dispute should be left for his adjustment and disposition. The 
libelant made response and, on hearing, the District Court dismissed the cause 
‘‘in the exercise of its discretion.” 

The Circuit Court of Appeals affirmed the decree, but upon the ground that 
the dismissal should have been for want of jurisdiction rather than as an 
exercise of discretion. 73 F. (2d) 922. The court based its decision upon the 
second paragraph of Article XIII of the Treaty of Commerce and Navigation, 
of 1827, between the United States and the Kingdom of Sweden and Norway, 
the text of which is given in the margin.1. The court assumed that this pro- 
vision was still in effect, apparently not being advised of the fact that Articles 
XIII and XIV of that treaty had been terminated in 1919. See Foreign 
Relations of the United States, 1919, pp. 47-54. 

Section 16 of the Seamen’s Act of March 4, 1915,? expressed “the judgment 
of Congress” that treaty provisions in conflict with the provisions of the Act 
“ought to be terminated,” and the President was “requested and directed” to 
give notice to that effect to the several governments concerned within ninety 
days after the passage of the Act. It appears that, in consequence, notice 
was given and that a large number of treaties were terminated in whole or 
in part.2 The treaty with Sweden and Norway of 1827 provided that it 
might be terminated, after an initial period of ten years, upon one year’s 
notice. On February 2, 1918, the Government gave notice to the Norwegian 


18 Stat. 346, 352. “Article XIII. . . . The consuls, vice consuls, or commercial agents, 
or the persons duly authorized to supply their places, shall have the right, as such, to sit as 
judges and arbitrators in such differences as may arise between the captains and crews of the 
vessels belonging to the nation whose interests are committed to their charge, without the 
interference of the local authorities, unless the conduct of the crews, or of the captain, 
should disturb the order or tranquillity of the country; or the said consuls, vice consuls, or 
commercial agents should require their assistance to cause their decisions to be carried into 
effect or supported. It is, however, understood, that this species of judgment, or arbitra- 
tion shall not deprive the contending parties of the right they have to resort, on their return, 
to the judicial authority of their country.” 

2 38 Stat. 1164, 1184. 

’ Foreign Relations of the United States, 1915, p. 3 et seq.; 1916, p. 33 et seg.; 1917, p. 9 
et seq.; 1918, p. 3 et seqg.; 1919, p. 47 et seq. 4 Article XIX, 8 Stat. 356. 
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Government of the denunciation of the treaty in its entirety, to take effect 
on February 2, 1919, but later by an exchange of diplomatic notes, this Gov- 
ernment formally withdrew its denunciation, except as to Articles XIII and 
XIV. Foreign Relations of the United States, 1919, pp. 50-52. It was ex- 
pressly stated that Articles XIII and XIV of the treaty, being in conflict with 
provisions of the Seamen’s Act, were deemed to be terminated on July 1, 
1916, so far as the laws of the United States were concerned. Id., pp. 53, 54. 

On June 5, 1928, the two governments signed a Treaty of Friendship, Com- 
merce, and Consular Rights, and on February 25, 1929, an additional article, 
which supplanted the treaty of 1827 (so far as the latter had remained effec- 
tive), save that Article I of the former treaty concerning the entry and resi- 
dence of the nationals of the one country in the territories of the other for the 
purposes of trade, was continued in force.5 

Respondent contends (1) that the Seamen’s Act did not specifically direct 
the abrogation of Article XIII, (2) that the Act was not so unavoidably incon- 
sistent with all the provisions of Article XIII as to require its entire abroga- 
tion, and (3) that the diplomatic negotiations attempting to effect abrogation 
of the whole of Article XIII “were in excess of congressional direction and in 
violation of constitutional authority.” 

The first and second points are unavailing, if Article XIII was actually 
abrogated in its entirety, and that this was the purport of the diplomatic ex- 
changes between the two governments is beyond dispute. As to the third 
point, we think that the question as to the authority of the Executive in the 
absence of congressional action, or of action by the treaty-making power, to 
denounce a treaty of the United States, is not here involved. In this in- 
stance, the Congress requested and directed the President to give notice of 
the termination of the treaty provisions in conflict with the Act. From every 
point of view, it was incumbent upon the President, charged with the conduct 
of negotiations with foreign governments and also with the duty to take care 
that the laws of the United States are faithfully executed, to reach a conclu- 
sion as to the inconsistency between the provisions of the treaty and the 
provisions of the new law. It is not possible to say that his conclusion as to 
Articles XIII and XIV was arbitrary or inadmissible. Having determined 
that their termination was necessary, the President through the Secretary of 
State took appropriate steps to effect it. Norway agreed to the termination 
of Articles XIII and XIV and her consul cannot be heard to question it. 

The injuries, of which libelant complains, took place after that termination. 
The effect of the new treaty we need not, and do not, consider, as in any 
event it could not be regarded as retroactively affecting the jurisdiction of the 
District Court. 

The Circuit Court of Appeals fell into error in sustaining the dismissal of 


§ 47 Stat. Pt. 2, pp. 2135, 2158, 2159. 
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the cause upon the ground of want of jurisdiction by reason of the treaty 
provision invoked. We express no opinion upon any other questions which 
the cause may present, as these have not been considered by the courts below. 
They should be considered and determined. 

The decree is reversed and the cause is remanded for further proceedings in 
conformity with this opinion. 


It is so ordered. 


| 
( 
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BOOK REVIEWS AND NOTES* 


Académie de Droit International. Recueil des Cours, 1936. Paris: Librairie 
du Recueil Sirey, 1936, 1937. T.1I, pp. iv, 719; T. II, pp. iv, 701; T. ITI, 
pp. iv, 747; T. IV, pp. iv, 715 (Vols. 55, 56, 57, and 58 of the whole series). 
Indexes. 


These four somewhat ponderous volumes contain the lectures delivered at 
the Hague Academy of International Law at its session in 1936, which, it may 
be remarked, was the 14th since the opening of the Academy in 1923. Alto- 
gether 22 persons (professors, magistrates, diplomats, economists and jurists) 
gave courses at this session of the Academy. They represented 14 countries 
and were distributed among them as follows: France, 4 (Ancel, Basdevant, 
Maury and Scelle) ; Italy, 3 (Ago, Canina and Vitta) ; Germany, 2 (Freytagh- 
Loringhoven and Lewald); Russia, 2 (Mirkine-Guetzévitch and Nolde) ; 
Switzerland, 2 (Biihler and Musy); and the others, one each: Belgium (de 
Leener), Denmark (Briiel), England (Brierly), Hungary (Balogh), The 
Netherlands (Moresco), Poland (Witenberg), Rumanis (Négulesco), Sweden 
(Hammarskjéld), and the United States (Hindmarsh). It may be added 
that 354 students attended the 1936 session of the Academy, as compared with 
263 in 1935. Of these, 58 per cent. had already completed their university 
studies and were engaged in such professions as law, diplomacy, teaching, etc. 
The students in attendance represented 33 different nationalities, The Neth- 
erlands leading, as usual, with 161, Germany with 48, France 27, the United 
States 14, Belgium 13, and the others from one to six. 

The lectures, as in former years, covered a wide range of subjects: public 
and private international law, comparative law, international organization 
and relations, economics and finance, questions of geography and boundaries, 
colonial relations, immunities of international functionaries, the procedure of 
international tribunals, and foreign policies. As in former recent years, two 
general courses of 16 lectures each were devoted to the rules of international 
law governing the peaceful relations of states (the original ban on the so- 
called laws of war is still in force). These two courses were given in 1936 by 
Professor Brierly, of Oxford University, and Professor Basdevant, of the Uni- 
versity of Paris, who is also jurisconsult of the French Ministry of Foreign 
Affairs. A third somewhat general course (of 10 lectures) was given by a 
very young professor, Ago, of Italy, on the general rules governing the con- 
flict of laws. The lectures of these three professors fill the entire 4th volume 
of about 700 pages. The other 19 courses were limited to five hours each or 
fewer. 


*The JoURNAL assumes no responsibility for the views expressed in book reviews and 
notes.—Ep. 
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Dealing at the outset with the three general courses and, of these, that of 
Professor Brierly first, it may be remarked that his lectures (they fill 235 
pages of Volume IV) constitute a veritable treatise on the international law 
of peace, since they deal with most of the subjects ordinarily covered in a 
general treatise on public international law. Referring to some of his opin- 
ions, he maintains that the competence of states is derived from international 
law, rejects the theory of absolute national sovereignty, and declares that 
there is nothing in the relations among states which renders impossible the 
conception of a super or supra-national law. He criticizes the “voluntarist,” 
auto-limitation, and Vereinbarung theories as furnishing no correct explana- 
tion of the obligatory force of international law, as he does also the doctrine 
of consent. As between the monist and dualist theories, he is a partisan oi 
the former and with it the primacy of international law, which he says is more 
nearly in accord with the practice of states than is the dualist conception. 
As to the increasing sentiment in favor of giving the individual a place in 
international law, for certain purposes at least, he appears to be sympathetic 
and expresses the opinion that the old dogma that only states are subjects of 
international law is gone. On the subject of recognition, he emphasizes the 
untenability of the doctrine sometimes acted upon that recognition has a 
creative effect, and he rejects as a confusion of international and constitu- 
tional law the distinction between de facto and de jure recognition when ap- 
plied to governments, although he thinks it is defensible when applied to 
states. On the subject of the sources of international law, upon which there 
has been so much ambiguous and confusing writing, he distinguishes between 
“formal” sources such as custom and treaties, and “material” sources such as 
the decisions of international tribunals. Concerning the maintenance of 
peace, he apparently has a good deal of sympathy for the old distinction be- 
tween “just” and “unjust” wars, and adds that if it is the view of international 
law that it is lawful to make war for any cause, international law has re- 
nounced its principal role and can no longer maintain its juridical character. 
As to the future of international law, he thinks there is no justifiable cause for 
the present pessimism and discouragement due to its shortcomings and the 
disregard with which certain governments have recently treated it, for to 
despair of its future would be to despair of civilization itself, since interna- 
tional law is one of its essential conditions. Professor Brierly’s lectures are 
characterized by the learning and sound judgment for which he is well known, 
and they constitute an important contribution to the vast literature of in- 
ternational law found in the fifty-eight volumes of the Academy Recueil. 

Professor Basdevant’s lectures, which were given during the second period 
of the session (they fill 215 pages of Volume IV) deal with a good many sub- 
jects which Professor Brierly had treated in his course during the first period, 
although his method of approach and his conclusions are not always the same 
as Brierly’s. At the outset he states that his lectures will deal only with 
positive international law; he does not therefore concern himself with the 
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law of nature, reason, etc. He discusses the diverse conceptions of interna- 
tional law and the different kinds: universal, general and particular—a dis- 
tinction which he thinks is well recognized in practice. Under the head of 
sources of international law he examines in some detail the meaning of the 
phrase in the Statute of the Permanent Court of International Justice which 
requires it to apply “the general principles of law recognized by civilized na- 
tions” and discusses the two conceptions regarding the nature of custom as a 
source. He emphasizes strongly the importance of good faith in interna- 
tional relations, something which needs to be stressed in these times. Other 
matters which he treats in turn are the subjects of international law (he ad- 
mits that the present conception which eliminates the individual is not alto- 
gether satisfactory), international organizations, the equality of states, their 
jurisdiction and juridical character, international responsibility, and the pro- 
cedure for the settlement of international disputes. By way of conclusion, 
he emphasizes that, while the rules of international law recognize the sover- 
eignty of states, they recognize at the same time that the sovereign state is 
juridically subject to international law. There is, he thinks, no inconsist- 
ency between these two propositions. 

Included in the same volume with the lectures of Professors Brierly and 
Basdevant are the ten lectures (212 pages) of Professor Ago which deal with 
the general rules concerning the conflict of laws. He treats in detail and 
with much learning the nature of private international law and the problems 
of interpretation which arise in the application of its rules. Two other 
courses in this field were those of Baron Nolde on the codification of private 
international law, and of Professor Maury on the general rules of the con- 
flict of laws. Baron Nolde describes the present state of private interna- 
tional law as a “veritable tower of Babel” in which each state speaks its own 
language. He dwells upon the advantages of codification, emphasizes the 
complexity of the problem and discusses the progress that has been made in 
the direction of codification as shown by the Hague and Geneva Conventions 
and the Bustamante Code, all of which he analyzes and evaluates. Pro- 
fessor Maury, after an analysis of the situation resulting from the conflict 
of different legislations, undertakes to explain the general rules applied by the 
courts when they are called on to decide controversies in which conflicting 
laws are invoked. 

The space here available does not permit of much more than a statement of 
the subjects of the other five-lecture courses given at the Academy. In the 
order in which the lectures are arranged in the Recueil come first those of M. 
de Leener on the general rules of law concerning international communica- 
tions, in which the lecturer traces the origin and development of conven- 
tional international law for the regulation of railway traffic and river and air 
navigation—a subject which M. Hostie had previously treated in two courses 
of lectures before the Academy. The lecturer emphasizes that the general 
purpose of this regulation has been to insure the freedom of international 
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traffic and communication and to generalize the rules which originally applied 
only to a few of the great rivers of Europe. 

Professor Scelle’s lectures deal with the theory and practice of the execu- 
tive function in international law, which he defines as one whose object is es- 
sentially that of stabilization, that is, the guarantee of situations legally 
established. He is of course obliged to admit that in the field of international 
relations there is as yet no adequate executive power to enforce the decisions 
of the League of Nations, and this is one reason why the achievements of the 
League in the maintenance of peace have been disappointing. 

M. Ancel in his course discusses the subject of geography of frontiers, and 
examines the various kinds of boundaries: literary, cultural, ethnic, linguistic, 
economic, geographical, etc. The notion of the superiority of so-called “natu- 
ral” boundaries he thinks is not well founded. In fact, he concludes they are 
often less well defined and less stable than those traced by the hand of man. 

In a not entirely unrelated field were the lectures of M. Briiel on the Danish 
Straits from the point of view of international law. Following a discussion 
of the geographical features of the Straits, he passes in review the history of 
their political and international status from early times to the present, giving 
special attention to the abolition of the Sound dues in 1857, the treaty of 
1907 between Germany and Russia for the maintenance of the status quo 
in the Baltic Sea, and the policy of Denmark regarding the Straits during the 
World War. 

M. Balogh, Secretary-General of the Academy of Comparative Law, ex- 
plains the nature of comparative law, which, he says, must not be confused 
with private international law, and discusses its réle in international law. 
After analyzing in turn the “renvoi” and the “ordre public” he discusses the 
question whether the parties in litigation are free to choose the law that shall 
be applied in the determination of their contractual obligations. He points 
out that although the jurisprudence is universally in favor of such a right, it is 
denied by the preponderance of the doctrine. 

In the field of economics and finance, attention may be called to the lec- 
tures of M. Biihler on international agreements concerning double taxation 
and fiscal evasion. He shows how, with sixty different states and colonies 
having their own systems of income taxation, double taxation is inevitable. 
He discusses the efforts that have been made and the results achieved in the 
direction of international agreements whose purpose is to prevent or dimin- 
ish double taxation. He offers certain suggestions which in his opinion would 
promote agreement. On the whole, he thinks bilateral agreements are pref- 
erable to multilateral agreements as a means of achieving this object. 

Falling also within the field of public finance were the lectures of M. Canina 
on the gold standard and its future in international relations. While the gold 
standard has rendered notable service in the past and may do so again in the 
future, he thinks it would be dangerous to retain it in the present economic 
situation of the world. Stabilization is the present great need and it can, he 
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thinks, be brought about only through international agreement among the 
great body of states and with the aid of the Bank for International Settle- 
ments or some other international organ of this kind. 

In the related field of economics were the lectures of M. Musy on the basis 
of an economic organization of Europe. He discusses the nature and causes 
of the present economic crisis, reviews the somewhat futile efforts of the vari- 
ous international economic conferences that have been called to deal with 
the matter, and makes certain proposals which he thinks would, if adopted, 
contribute to the amelioration of the present situation. In his opinion defla- 
tion is a better remedy in the long run than inflation, although he admits that 
it would involve some hardship for the people and possible danger to the 
government. He urges greater economy of expenditures, the balancing of 
budgets, the adoption of the English parliamentary system of budgetary 
procedure, a better system of distribution of economic goods, and, last but not 
least, a more effective policy of international codperation. 

Two very interesting courses of lectures deal with the subject of the proce- 
dure of international judicial tribunals. The first of these were the lectures 
of M. Witenberg on the theory of proof in the procedure of international 
courts, in which he discusses in the light of his great familiarity with the 
jurisprudence, such matters as what is proof, its different kinds, what must be 
and what need not be proven, upon whom the burden of proof rests, admissi- 
ble and irrelevant evidence, the means of proof, the duty of litigants to collab- 
orate in the disclosure of facts, ete. He points out that treaties of arbitration, 
unlike the Statute of the Permanent Court of International Justice, seldom 
lay down rules of procedure except those of a very general character. In 
that case the judge has full power over the admission of evidence and in de- 
termining the weight to be given it. He remarks that long and abundant ex- 
perience in the practice of arbitration has resulted in the development of a 
fairly well-settled and coherent body of procedural rules which he thinks 
deserves very high praise. 

The second course in this field was that of M. Négulesco on the evolution of 
the procedure of the Permanent Court of International Justice in giving ad- 
visory opinions. When Judge Manley O. Hudson lectured on this subject 
at the Academy in 1925 the statute of the court contained few or no rules 
regarding the procedure of the court in giving advisory opinions. Since the 
coming into force in 1936, however, of the amendments to the statute the dis- 
cretion of the court has been limited and its procedure in giving advisory 
opinions has more and more become assimilated to its procedure in con- 
tentious cases. M. Négulesco examines the cases which show this rapproche- 
ment and indicates the tendencies in the evolution of the court’s procedure. 
He concludes that advisory opinions now have virtually the same character 
as judgments and that they are treated as hardly less obligatory than the 
judgments of the court. 

Professor Mirkine-Guetzévitch in his lectures discusses the parliamentary 
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technique of international relations, emphasizing the réle played by parlia- 
ments, especially in democratic countries, in the control of foreign policy. He 
considers in turn the forms and organs of parliamentary control in different 
types of states, the role of the ministry, the ratification of treaties, the influ- 
ence of public opinion, etc. He thinks the greatest “disasters” in the foreign 
policies of states have occurred in those in which the legislature has no con- 
trol over foreign policy. 

M. Lewald lectured on the control of national supreme courts over the ap- 
plication of foreign laws—a study in comparative jurisprudence. He ana- 
lyzes and compares the powers of the supreme courts of various countries— 
those which are tribunals of cassation only and those which are also tribunals 
of revision. Starting with the premise that when a national supreme court 
is called on to decide a question which depends upon a foreign law, the court 
must take that law into account, he examines such questions as how is the 
court to determine the existence of the foreign law? Must the party invok- 
ing it prove its existence? Ifso, what are the means of proof? If it is a case 
on appeal, has the judge of the lower court properly determined the law ap- 
plicable? If it is a foreign law, has he properly applied it? He points out 
that the rules of practice regarding these matters are not the same in all 
countries, yet he finds that there are certain conceptions which are generally 
recognized and applied. 

The subject of Herr von Freytagh-Loringhoven’s course was “regional en- 
tentes”—a topic on which M. Orue y Arregui had lectured at the previous ses- 
sion of the Academy. After adverting to Articles 20 and 21 of the Covenant 
of the League of Nations relative to treaties and regional ententes which are 
incompatible with the Covenant, he examines “from the political point of 
view” various pacts of non-aggression, conciliation, consultation, mutual 
assistance, alliances, etc., that have been entered into by groups of states 
since the World War, and comes to the conclusion that they are all in contra- 
vention of the spirit of the Covenant, that some of them were entered into for 
the purpose of maintaining the impossible status quo created by the treaties 
of peace and that they retard rather than promote the cause of international 
peace. He admits that few jurists share his opinion on these points, but the 
conclusions stated above nevertheless represent his own convictions. 

For lack of space only a reference can be made here to the lectures of the 
late Judge Hammarskjéld on the immunities of persons vested with interna- 
tional functions, in which he discusses the persons who come within this cate- 
gory and analyzes the legislation and international agreements that have been 
made to insure them the enjoyment of certain immunities; to those of M. 
Moresco which deal with the relations between Powers which possess colo- 
nies or other dependencies and such colonies or other dependencies; to those 
of M. Vitta on international codperation for the promotion of agriculture, in 
which he traces the development of the international movement for the pro- 
motion of agriculture, calls attention to the succession of conferences, the 
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commissions and other organs such as the International Institute of Agricul- 
ture which have been created for this purpose, and reviews the activities of 
the League of Nations and of the International Labor Organization in this 
field; and, finally, to those of Professor Hindmarsh on Japan and peace in 
Asia, which are mainly a study of Japanese foreign policy in the Far East. 
By no means unsympathetic with Japan in the “critical situation” in which 
she finds herself, Professor Hindmarsh calls attention to the fact that she has 
deliberately refused to adopt the two policies which might have enabled her 
to solve her problem of over-population, namely, birth control and the im- 
provement of the industry of agriculture which would have drawn away from 
the over-crowded cities a large part of the population. Instead, she has pre- 
ferred a policy of industrialization which has intensified the population prob- 
lem, and the policy of expansion which has brought her into conflict with other 
countries, and especially China, over whom she seeks to establish a régime of 
tutelage. Professor Hindmarsh correctly points out that it does not follow 
that because a state believes it is obliged by its internal situation to adopt a 
certain line of foreign policy, such a policy is justifiable in the light of interna- 
tional law. JAMES W. GARNER 


Comparative Commentaries on Private International Law or Conflict of 
Laws. By Arthur K. Kuhn. New York: Macmillan Co., 1937. pp. xiv, 
381. Index. $4.50. 

This book is the first of its kind in modern Anglo-American legal literature 
to deal with the conflict of laws from a comparative point of view. On the 
continent and in Latin America the comparative method in the field of the 
Conflict of Laws has been in vogue for many years. Rarely is a major 
treatise on the subject published there without an intimate knowledge of the 
law of foreign countries. (See, for example, treatises by Nussbaum and 
Frankenstein.) A number of important foreign legal periodicals, beginning 
with Clunet’s Journal du Droit Internationale Privé, have been founded in 
foreign countries in the exclusive interest of Private International Law (Con- 
flict of Laws) or in the interest of both Public and Private International 
Law. The first great work on the Conflict of Laws in English—Story’s 
Commentaries—gives likewise in great detail the views of the great foreign 
writers on the subject. Among the continental scholars using the compara- 
tive method in the Conflict of Laws, Meili takes a prominent place, whose 
principal work was translated into English by the present author in 1905, 
supplemented with notes on English and American law. The interest thus 
evinced in the foreign systems of the Conflict of Laws has found its culmi- 
nating expression in the present Comparative Commentaries on Private In- 
ternational Law. 

Unlike the earlier work mentioned, the author has restricted his commen- 
taries to the ordinary topics falling within the field of civil law as contrasted 
with commercial law. Thus he does not deal with the subject of foreign cor- 
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porations, carriers, bills and notes, maritime law and the like. The scope of 
the work is indicated by the following chapter headings: (1) Historical De- 
velopment; (2) General Nature and Scope; (3) Nationality and Domicil; 
(4) Jurisdiction and Procedure; (5) Status and Capacity of Persons; (6) The 
Contract and the Status of Marriage; (7) Dissolution of the Marriage Status; 
(8) Parent and Child; (9) Property; (10) Contracts; (11) Foreign Torts; 
(12) Succession Upon Death. Under each of these topics the author gives a 
brief account of the law of Anglo-American countries, of France, Germany, 
Italy, Switzerland and Latin America, consisting not of a bare recital of leg- 
islative texts and court decisions, but of a vivid presentation of the subject 
matter in the light of its international background and the practical needs of 
today. The author’s long experience at the bar in international affairs, com- 
bined with a deep scholarly interest in the subject, have enabled him to pro- 
duce a most excellent and useful book from the study of which all students of 


the Conflict of Laws can derive a great deal of benefit. 
Ernest G. LorENZzEN 


Grey of Fallodon. The Life and Letters of Sir Edward Grey, afterwards 
Viscount Grey of Fallodon. By George Macaulay Trevelyan. Boston: 
Houghton Mifflin Co., 1937. pp. xvi, 447. Illustrations. Index. $3.75. 


There is little of international law and much of diplomacy and philosophy 
in this biography. This emphasis is most significant in throwing considera- 
ble light upon British foreign policy. Englishmen are controlled as a race 
more by the rule of common sense than of logic. They are strict realists and 
know how to avoid legalistic, as well as other kinds of pitfalls. They are wise 
opportunists who know how to take advantage of circumstances. In that re- 
spect the hunting instinct seems very strong and they are alert to profit by 
the mistakes of their adversaries. 

The portrait which Trevelyan gives us of Viscount Grey is much more 
than a personal delineation. It is an initiation into the game of British 
diplomacy as played by a worthy representative of the “governing class.” 
Neither by experience nor by temperament was Grey prepared for his heavy 
responsibilities in the Foreign Office. His ruling passion was love of nature, 
and rural life attracted him more than public life. The amazing fact, how- 
ever, is that this English country gentleman should have shown so much 
wisdom and wielded so great an influence in international affairs. Nor is this 
fact to be attributed solely to his intellectual ability, which was great, but 
rather to the sheer force of his remarkable personality. He imposed instant 
respect by his disinterestedness, his sincerity, and the nobility of his character. 

To attempt to appraise in detail Grey’s achievements as Minister for For- 
eign Affairs seems quite beyond the capacity of his able biographer, or, for 
that matter, of anyone else. The chief criticism so often made of Grey, 
namely, that he might have prevented the World War had he been more 


definite and downright in his foreign policy, is not satisfactorily met by 


t 
| 
0 
ti 
| 
ti 
t 
G 
1¢ 
w 
of 
ns 
ac 
pr 
fa 
Di 
to 
aul 
def 
his 
wil 
he 
pro 
| 


BOOK REVIEWS 191 


Trevelyan. In fact his allusions to the subject betray an obvious sense of 
uneasiness and doubt. Nevertheless he leads one to believe that Grey’s 
policy was determined by a fateful combination of circumstances which no 
one man could control. The laborious fiction which Grey sought to maintain 
that the military and naval “conversations” with France in no wise consti- 
tuted a political “commitment” was resorted to in the main because of the 
existence of conflicting views within the British Cabinet. The ambiguous 
policy which eventually brought England into the war on the side of France 
and Belgium seemed wiser to Grey than to venture a definite commitment 
which might have had a contrary, and a disastrous, result. Trevelyan shows 
that others in the Cabinet at various times, notably Prime Minister Campbell 
Bannerman, were most uneasy concerning the nature of England’s commit- 
ments to France. In the light of this biography the best defense that can be 
offered for Grey’s policy would seem to be one of “confession and avoidance.” 

It is impossible to express, adequately, admiration for the diplomatic skill 
displayed by Grey over a long period abounding in such dangerous interna- 
tional situations and complications as Agadir, Tangiers, Bosnia-Herze- 
govina, and Serajevo. It is incredible that any one man could have mastered 
so many details and have been so sensitive and wise in many delicate situa- 
tions which might easily have involved England in a whole series of catas- 
trophes. And this is all the more remarkable when one considers the state of 
Grey’s health over many years following the shock of the death of his wife in 
1906, and the gradual loss of his eyesight in the last years of public life. It 
was a remarkable example of the triumph of brains and character, as well as 
of selfless patriotic devotion. 

One quality that stands out conspicuously in Grey, and one which unfortu- 
nately is increasingly rare in statesmen, is the prophetic quality. He read 
accurately the “signs of the times.” He understood, as only a genuine 
prophet can understand, the trend of contemporary events and the underlying 
factors affecting the destinies of mankind. Puitiep MARSHALL BROWN 


Damages in International Law. By Marjorie M. Whiteman, Assistant to 
the Legal Adviser of the Department of State. Washington: Government 
Printing Office, 1937. Vol. I, pp. viii, 826; Vol. II, pp. iv, 827-1549. $1.50 
each. 

The task assigned to this reviewer calls for a threefold achievement: first, 
to edify the exacting reader; secondly, to cheer the astute and agreeable 
author; and thirdly, to satisfy the conscience of the reviewer. Such a task 
defies accomplishment. If the reviewer yields to his impulse to acknowledge 
his own great indebtedness to the author and to say it with flowers, the reader 
will challenge his eligibility to appraise justly her accomplishment; nor will 
he fare better if he endeavors too obviously to please the reader; and if he 
proceeds fastidiously to enlarge upon or accentuate the grounds of certain 
strictures, he may sadden the author and earn the epithet of “brute.” In 
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such a situation it is obvious that all of the paragraphs which follow cannot 
possibly satisfy these three classes of individuals. Each of them may, how- 
ever, find a paragraph or so to his or her liking. It is suggested, therefore, 
that they be perused accordingly, and those be left unread that from their 
opening words appear to provoke disapproval. But the reviewer must read 
them all. 

At the outset of her work, the author announces that “There has been little 
attempt to criticize the rulings in any of the cases considered.” The attempt 
she declares “has been, rather, to present, if possible, a fair picture of the ex- 
tent to which the gravity or degree of the wrong committed by the individual 
or the state, or both, has been looked to in fixing the indemnities in these 
eases” (p. 51). In so far as the author has kept within these limits, her ac- 
complishment has been admirable. Her portrayal of the factors that have 
influenced the minds of those empowered to mete out damages is illuminating 
and realistic. The value of this endeavor prosecuted in a field where abun- 
dant and authoritative materials were within her reach is inestimable. The 
fruits of it which are consolidated in series of tabular analyses and factual 
conclusions will be a boon to arbitrators as well as foreign offices and indi- 
vidual claimants in every land. They will doubtless observe that the tables 
indicate “that the average amount recovered on behalf of a widow without 
children for the death of her husband, when the case is settled through diplo- 
matic channels, is $17,824 (table 23) whereas the average amount allowed to 
a widow who is left with children upon the death of her husband is only 
$12,244.45, when the case is settled through diplomatic channels (table 24)” 
(p. 794); and they may therefore conclude that according to the diplomatic 
mind under certain circumstances it is preferable for a prospective widow not 
simultaneously to be an expectant mother. 

If the author has modestly withheld her own conclusions concerning what 
should be regarded as the correct theory of awarding damages against a state 
on account of its failure to respond to its international obligation to seek out 
and duly prosecute individuals whose lawlessness has produced injury to alien 
life or property, she has at least offered the relevant documents that enable 
the reader to make his own deductions. The author is at times, however, in 
this as in other fields, seemingly critical of particular awards or decisions, as, 
for example, (with good reason), the decision of the General Claims Com- 
mission, United States and Mexico, in the Janes case (p. 45). With respect 
to the Zeelandia case, the author observes that “by failing to exhaust what- 
ever remedies might have been available, the settlement of the claim was 
delayed for a period of nearly thirteen years, and the United States, under 
the decision of the Court of Claims, was burdened with the payment of inter- 
est during that period. On this ground the claim might appropriately have 
been appealed to the Supreme Court of the United States” (p. 201). The 
author does not, however, indicate what precise remedies were available to 
the claimant during that interval, or by what process they might have been 
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exhausted. Nor does she make like comment in relation to the conduct of the 
claimant in the Union Bridge Company case, before the British-American 
Pecuniary Claims Commission, under Convention of August 18, 1910 (pp. 
865-866). She adverts, moreover, to certain awards of the Mixed Claims 
Commission, United States and Germany, under Convention of August 10, 
1922, as having been “extremely arbitrary,” referring particularly to the 
award in the case of Mary Anne Baker (p. 737). 

The author declares that the recommendation of the Commissioners in the 
I’m Alone case, under agreement between the United States and Canada, that 
the sum of $25,000 be paid to the Canadian Government “represents punitive 
damages—a type of damage the allowance of which is generally condemned 
in international arbitrations,” adding that “the allowance of damages for any 
public injury suffered was seemingly not contemplated by the terms of article 
4 of the convention of January 23, 1924, under the terms of which the claim 
was considered.” The reviewer disagrees with these views; but inasmuch as 
the author has been generous enough to print in a footnote what he has pub- 
lished elsewhere in this connection, she has accentuated sufficient criticism of 
her position. It need not here be repeated. Penal damages against a re- 
spondent state in satisfaction of a public claim were, however, seemingly 
decreed in the indemnity amounting to the sum of 50,000,000 lire imposed 
upon the Greek Government by the Conference of Ambassadors in 1923, in 
consequence of the atrocities committed against General Tellini and his 
associates, and as the price of the evacuation of Corfu. While the author 
in discussing this case (p. 714) adverts to “the insult to the Italian state” as 
an element of damages demanded and paid, she does not discuss the question 
whether a substantial portion of the indemnity was not in fact a penalty 
designed to accrue primarily to the enrichment of the public claimant as such. 

The term “damages” in international law, according to the author, “pre- 
supposes the existence of an international claim based upon the wrongful act 
or omission of one State toward another State” (p. 6). The author has not, 
however, confined her discussion to the matter of appraisals where the requi- 
site basis for such a presupposition existed. She has gone further, and as a 
subsidiary means of explaining the character of awards or diplomatic conclu- 
sions, has undertaken to lay down certain bases of damages, purporting to be 
indicative of the responsibility of states as a consequence of particular de- 
linquencies. She has not infrequently sought to indicate under what circum- 
stances in her judgment the conduct of particular actors associated with a 
respondent state is to be regarded as producing responsibility in favor of a 
claimant state whose nationals have suffered loss from such conduct. 
In so doing the author appears at less advantage, despite the fact that there 
will be some who may be disposed to agree with certain of her conclusions.! 
Her views of the law are not always deductions from the materials which 


1See, for example, Art. 7, Harvard Draft Convention on the Responsibility of States, 
this Journat, Spl. Supp., Vol. 23 (1929), 133-144. 
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she has published, and are at times seemingly unsupported by, and perhaps 
even at variance with what she prints,? and thus appear to be attributable 
to extrinsic data. The reader happens to be one of those who feel obliged to 
challenge the sufficiency and accuracy of the statement that “a state is not 
responsible, however, for acts of its subordinate officials, unless the wrongful 
act was directed or approved, unless a denial of justice is suffered in the ex- 
haustion of local remedies, or unless there was a failure to punish the criminal” 
(pp. 7-8; also p. 639).3 In touching upon these and kindred matters, 
the author does not appear to have given close heed to the distinction between 
acts that breed state responsibility and those which justify diplomatic inter- 
position or other methods of reclamation. 

Such are, however, relatively minor blemishes. The author has diligently 
examined and analyzed a vast amount of material, and has made available 
to the reader much that has heretofore remained undisclosed. Moreover, as 
Mr. Hackworth has observed in his foreword, “The work is more than a 
compilation. . . . The author has held the mirror up to the legal processes by 
which damages are measured and international claims are decided” (p. iii). 
By so holding up the mirror, which is itself praiseworthy and distinctive con- 
duct, she has succeeded in gaining and passing on to the reader an accurate 
reflection of the precise factors which, howsoever arising, have in fact caused 
an enhancement or diminution of damages in situations where they were due; 
and she has also pointed to factors that in other instances served as a com- 
plete bar to recovery. Declaring that “Public international law,” as distinct 
from “Private international law,” treats of relations between states, the 
author significantly observes that in the field of public international law “‘the 
state’s right to damages comes into existence when the wrong is committed” 
(p. 854, citing case of William E. Bowerman and Messrs. Burberry’s Limited, 
British-Mexican Claims Commission under Convention of November 19, 
1926). This is refreshing. 

In dealing at length with the Norwegian Claims case, the author adverts 
to the precise grounds on which the tribunal held that “just compensation was 
to be allowed where property was requisitioned” (p. 919). She makes care- 
ful appraisal of the several elements of damages in cases pertaining in special 
degree to vessel property, as well to other forms of personal property, and 
also to real property. Her special conclusions (pp. 1547-1549) express au- 
thoritative deductions; as well as her analysis and conclusions in relation to 
cases on Arrest, Detention, Imprisonment or Expulsion (pp. 383-385). Al- 
though the reader may complain of the lack of an index, and the absence of 
a list of cases, he may find that future supplementary volumes concerning, 
for example, damages in contractual claims which are thus far but partially 


? Note 23, for example, affords inadequate support for the statement to which it is ap- 
pended. 

3 See Opinion of Neilsen in Gertrude P. Massey case, General Claims Commission, United 
States and Mexico, Opinions of Commissioners, 1927, 228, 234; also F. S. Dunn, The Pro- 
tection of Nationals, 1932, 125-126. 
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dealt with, will quite satisfy his desires. The table of contents in Volume I 
does not intimate what is to be the scope of the full series. 

Miss Whiteman has made a contribution to the literature of international 
law which is of great and lasting public value, and which the Department of 
State has generously made available to all who are conversant with the 
English language. CHARLES CHENEY HYDE 


The United States and the Republic of Panama. By William D. McCain. 
Durham: Duke University Press, 1937. pp. xvi, 278. Index. $3.00. 


To Dr. McCain goes the honor of having written the first book which pre- 
sents a comprehensive narrative of the relations between Panama and the 
United States, from the birth of the Republic to the conclusion of the treaty 
of 1936, a scholarly, opportune, well-planned and ably written story. 

The volume is remarkable for its conciseness, as it crowds into less than 
300 pages the numerous events which occurred during the turbulent period it 
covers. Naturally, the author is bound to give only the most salient facts 
and in some instances it becomes impossible to gain a full and accurate 
knowledge of the question dealt with. But Dr. McCain has taken great 
pains to give abundant bibliographical references, so that his book is an excel- 
lent guide for more specialized and deeper studies of particular questions. 

The twelve chapters into which the work is divided are devoted to the early 
history of the Isthmus; the major controversy of 1904; the elimination of the 
Army; American interventions, armed and otherwise, in Panama; investment 
of American capital in private enterprises; the Panama-Costa Rica boundary 
dispute; territorial expropriations for the benefit of the Canal; transportation 
and communication; the friendly attitude of Panama in the World War; hos- 
tilities between Panama and Costa Rica; the treaty of 1926; the treaty of 
1936. The title of the last chapter is “Panama and the New Deal,” and in 
it is stressed the favorable change brought about in Canal relations by the 
advent of the “Good Neighbor” policy. 

In dealing with the independence of Panama Dr. McCain has fallen into 
the same error of previous writers who pay attention only to facts and neglect 
the underlying forces that brought about the revolution of 1903, who see 
nothing beyond Theodore Roosevelt, John Hay and Bunau-Varilla, and com- 
pletely ignore the real protagonist in the drama of 1903, the people of Panama, 
whose history shows that constant tendency to autonomous life which mani- 
fested itself in six different separatist movements in the 82 years which elapsed 
from 1821 to 1903. 

In stating controversial facts the author has drawn chiefly from American 
sources. Had he consulted as fully Panamanian documentation, he might 
have refrained from readily condemning Panama as he has done in connection 
with certain disputes, and let the reader reach his own conclusion. Many 
claims have been decided through diplomatic pressure tantamount to actual 
threats or force majeure for the weaker nation. Where real arbitration has 
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taken place, the awards have shown that diplomatic demands have been 
always excessive and frequently wholly unwarrantable. However, it is ap- 
parent that Dr. McCain has made a laudable effort to be impartial and that on 
the whole he has a feeling of sympathy for Panama, because of the undeniable 
fact that, as he says, “thirty years of irritating grievances have been the result 
of the Hay—Bunau-Varilla treaty.” Ricarpo J. ALFARO 


The British Year Book of International Law, 1937. New York, London, 
Toronto: Oxford University Press, 1937. pp. vi, 282. Index. $5.50; 16s. 
The arrival of a new issue of the British Year Book of International Law is 

always a pleasant event for the large number of scholars who have come to 
appreciate the scholarly articles and the wide range of information contained 
within the pages of this annual review, now in its eighteenth year. On this 
occasion the list of articles opens with a contribution from our own Professor 
C. C. Hyde, who discusses “The Supreme Court of the United States as an 
Expositor of International Law.” Professor Hyde finds that, while indi- 
vidual states are free to confer upon their domestic courts a greater or less 
degree of power, not merely to pass upon questions of international law con- 
cerning the state, but also, in doing so, to test the propriety of governmental 
acts by the requirements of international law, in the case of the United States 
the Supreme Court has been acknowledged to have “a competence that was 
seemingly unchecked.” Numerous cases are discussed with the object of 
showing how the Supreme Court conceives its duty to ascertain what is the 
rule of international law and how it is to be applied. 

“Some Problems of the Spanish Civil War,” by Professor H. A. Smith, is a 
critical and stimulating discussion of the question of the recognition of bel- 
ligerency. The thesis is maintained that the recognition of the existence of 
a “state of war” necessarily carries with it the recognition of the belligerent 
character of the parties to the war, including their right of interference with 
the trade of neutrals, provided the contending factions can satisfy foreign 
Powers of their intention and of their ability to wage war according to the 
established rules. In this respect recognition has nothing to do with the 
merits of the cause of one or other of the contending parties, but is based upon 
a mere question of fact. Numerous precedents are referred to, and the Non- 
Intervention Agreement of 1936 is examined and criticized in the light of 
them. The strictures upon the “transatlantic heresy” involved in the “Stim- 
son Doctrine” seem out of place, since that form of non-recognition has no 
bearing upon the status of the parties to a civil war nor indeed upon the 
status of belligerents in an international war. The closing paragraphs are a 
strong appeal for the reinstatement of the fundamental principles and the 
authority of international law. 

Three articles deal with problems of private international law, another 
with the treaty of alliance between the United Kingdom and Egypt, another 
with the status of the Free City of Danzig, and a closing article with “Custom 
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as 2 Means of the Creation of International Law.” ‘This last, by L. Kopel- 
manas, is an instructive analysis of the strength and weakness of the forma- 
tion of international law by custom, showing the advantages of rules growing 
out of the normal life of states and the disadvantages of the uncertainty 
attaching to rules which have not received the formal assent of states. 

The Notes cover, as usual, the outstanding events of the year, those on the 
International Labor Office, the Treaty-Making Power of Canada, and the 
Straits Convention of Montreux deserving special notice. The judgment of 
the Permanent Court of International Justice in the Pajzs, Csaky, Esterhazy 
case is analyzed, and some twenty-five pages are devoted to the decisions of 
national tribunals. The book reviews are up to the usual high standard. 

C. G. 


The Colonial Problem. By a Study Group of the Royal Institute of Inter- 
national Affairs. New York and London: Oxford University Press, 1937. 
pp. xiv, 448. Index. Appendixes. Maps. $8.50. 

Current discussions of the return of the German colonies make this impar- 
tial and scholarly investigation particularly useful. A vital feature of the 
study is the effort of the writers to show that the colonial problem cannot be 
reduced to a simplified conflict between the “haves” and “have nots’, but is an 
intricate problem which concerns particularly the relation between the gov- 
erning and the governed. 

In the first section of the volume an attempt is made to evaluate colonies 
from their political, military, and economic aspects. It is interesting to note 
that the writers, in estimating how much military and economic power are 
reinforced by colonial domination, find that the results are questionable, 
while there is undoubtedly an enhancement of prestige in the acquisition of 
territory. The writers point out that “insistence upon the advantages to be 
derived from strategic points had tended to obscure the liabilities involved.” 
For example, security requiring concentration in home waters is diminished 
by commitments in distant areas; also special colonial duties such as policing 
and pacification require an army essentially different from one designed for 
a continental offensive. The difficulty of constructing the balance sheet to 
answer the question “do colonies pay?” is so great that a satisfactory answer is 
conceded to be impossible; nevertheless the writers do set forth the various 
items of debit and credit in a convincing fashion. The first part concludes 
with a careful study of the problem of redistribution of colonies, and the 
opinion expressed is that the diversity in the different types of colonial admin- 
istration renders it impossible to find any general principle which is applica- 
ble. Therefore, alternative means of satisfying the grievances of non-colonial 
Powers seem more practicable. 

The second part of the book, devoted to the relation between the colonizers 
and the colonized, discusses such questions as colonial policies, the population 
problem, native production, labor, and principles of colonial administration. 
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In examining the present status of colonies the investigators find that the old 
policy of brutal exploitation of colonial communities has been abandoned in 
favor of more enlightened policies of autonomy or assimilation. Govern- 
ments since the World War take their responsibilities towards subject peoples 
more seriously. At this point the question might be raised whether such a 
finding is not based upon the policies followed by such colonizing Powers as 
Great Britain, France and The Netherlands rather than upon methods now 
being employed in the subjugation of Ethiopia. 

The third and last section of the study is concentrated largely upon 
economic aspects of colonial development. Capital investment in colonies, 
colonies as sources of raw materials and markets, colonial tariff policies, 
opportunities for emigration are objectively considered. It is categorically 
stated that “white settlement in colonies . . . is not, and is unlikely ever to 
be, numerically large enough to provide substantial relief for pressure of 
population in Europe.” Nevertheless, a careful survey is made by the inves- 
tigators as to what colonies have undeveloped resources and a population 
inadequate to their full utilization. The Jewish immigration into Palestine, 
an influx of over a quarter of a million persons in a decade and a half, is the 
most spectacular illustration. 

In addition to the study itself, the group has collected some very valuable 
information in the appendixes. Appendix X, for example, gives a concise 
survey of all the varied forms of government in the British Empire, as well 
as in the other important colonial areas. Appendix XI furnishes the statis- 
tics of colonial trade so that the percentages of imports and exports from and 
to colonies is shown in comparison with the total trade of the metropolitan 
countries. 

Such a report is an invaluable work of reference, and the fact that the group 
headed by Hon. Harold Nicolson was assisted by more than a score of authori- 
ties in the various phases of the study enhances the value of the contribution. 

GRAHAM STUART 


The Problem of International Investment. A Report by a Study Group of 
Members of the Royal Institute of International Affairs. London and New 
York: Oxford University Press, 1937. pp. x, 371. Index. $7.50. 


This volume is the latest in the series of reports emanating from Study 
Groups of the Royal Institute of International Affairs on important problems 
in the field of international economics and finance. It maintains the high 
standard set by its predecessors and deserves to be widely read and studied. 
The first part of the book contrasts the salient features of long-term capital 
movements in the pre-war and post-war periods, explains the breakdown of 
the system of international investment in the last few years, and discusses the 
extent to which its resumption may be expected in the future. The second, 
and longer, part contains, as far as the reviewer knows, the best historical 
survey hitherto published of the post-war foreign investments of the principal 
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creditor nations, and brings together in convenient form a mass of useful facts 
and figures as to the extent, character, geographical distribution, and outcome 
of the lending and borrowing. 

To the majority of readers the most interesting and stimulating portion of 
the work will probably be that dealing with the prospects for a revival of 
international lending. The authors point out that “so long as some countries 
are rich and highly developed while others are poor and ill-equipped with 
capital, international investment will have a valuable and constructive réle 
to play.” They take the view, however, that international investment in the 
future will, in all likelihood, be smaller in volume than in the past and also, 
to a large degree, different in form. 

Space permits only of a brief résumé of the argument without any com- 
ment: The industrial countries will no longer afford expanding markets for 
the products of agricultural lands, first, because the economically advanced 
countries are endeavoring to make themselves less dependent for raw mate- 
rials upon foreign sources of supply and, second, because their populations 
are approaching a stationary or even declining stage. Moreover, improve- 
ments in agricultural technique are tending to cheapen food products at the 
same time that the demand for them is slackening. ‘These circumstances will 
make it increasingly difficult for agricultural countries to meet foreign debt 
obligations and so discourage the making of new loans to them. Further- 
more, with the exception of the United States, the creditor nations have little 
prospect of developing, for several years at least, an export surplus on cur- 
rent account sufficiently large to permit of prudent foreign investment on 
any considerable scale. Paradoxically, the United States, which does have 
a substantial favorable balance on current account, has been since 1931 a net 
importer of long-term capital. As for the form which international invest- 
ment may be expected to take in the future, the authors anticipate that the 
issue of long-term securities by borrowers in London and New York will tend 
to be increasingly replaced by direct investments, by medium-term export 
credits, and by the purchase of securities already issued on foreign stock 
exchanges. H. Wynne 


International Control in the Non-Ferrous Metals. By W. Y. Elliott, E. S. 
May, J. W. F. Rowe, Alex Skelton and Donald Wallace. New York: 
Maemillan Co., 1937. pp. xxii, 801. Index. $6.50. 


It is seldom that there comes to the hands of the student of international 
relations a study of more fundamental importance than this most recent 
product of the Institute of International Research, Harvard University and 
Radcliffe College. In a world in which nationalist rivalries and the develop- 
ments along lines of autarchy have created conditions threatening the break- 
down of international society, a fundamental study of the implications of 
international control in the non-ferrous metals is obviously of primary 
importance. 
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In Part I of this study, to which Professors W. Y. Elliott, J. W. F. Rowe, 
and Alex Skelton have contributed, general conclusions are drawn as to the 
political and economic implications and aspects of the efforts to control pro- 
duction in the principal non-ferrous metals on an international scale. As is 
pointed out in the Introduction, “The interests which come under study of 
the non-ferrous metals include most of those which move the colonial and 
foreign offices of the Great Powers. Often this does not ripple the official 
surface but lies deeper.” The industries, moreover, dependent upon trade in 
non-ferrous metals “are focal points in the international economic struggle. 
They will reflect in their future the play of all the major factors which deter- 
mine world rivalries—or world agreements.” 

In Part II, comprised of separate chapters dealing with Nickel, Aluminum, 
Tin, Copper, Lead and Zine, the authors have given in each case an exhaustive 
treatment as to the physical background and circumstances of the current 
production and consumption of the metals concerned. To this has been added 
an historical survey of their exploitation and use with particular emphasis 
upon the Great War and post-War periods, with concluding sections on the 
political implications of existing systems of exploitation. 

It is no exaggeration to state that this book represents the first attempt at 
a really searching analysis of the technique by which international price- 
control in the mineral field has been attempted with results which are clearly 
illustrated as having major importance, political and economic, to the future 
of international relations. “It is certain,” to quote Professor Elliott, “that if 
nationalism seems for the time triumphant, there must come a reaction against 
its methods. For nowhere more than in these vital and limited sources of 
raw materials of an industrial civilization, is there a need of genuine economic 
development both for the future of the industries and for the peace of the 
world.” 

While the 800 pages of this important work contain technical and statistical 
details beyond the direct interest of many students, the implications of the 
factual evidence presented cannot be ignored. The International Control in 
the Non-Ferrous Metals is a study which will not only be used as a primary 
source of reference, but should serve as a model for future exhaustive studies 
in the international significance of other minerals and raw materials. 

Brooks EMENY 


Raw Materials in Peace and War. By Eugene Staley. New York: Council 
on Foreign Relations, 1937. pp.x,326. Index. $3.00. 

This study of the problem of raw materials is especially timely in a period 
when so much confusion—indeed, distortion—is evidenced alike in popular 
thinking and national policies. The author has set out to disentangle the 
complex economic factors from the political motives which dominate in- 
ternational relations in this field and to appraise current policies in terms 
of their economic limits. He has succeeded in making a scholarly treat- 
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ment of a difficult problem not only thoroughly objective, but eminently 
readable. 

Dr. Staley’s principal thesis is that the context of raw materials policy will, 
in practice, be different depending on whether it is conceived in terms of war 
or peace. The objective of the former is national power, of the latter an 
improving standard of living for the nation. But, considered from the first 
standpoint exclusively, he goes on to show how much more important than 
mere political control of raw material resources are such factors as access, 
availability, ease of transport and the like. He indicates how nearly self- 
sufficing the United States is even in terms of the rarer metals, and points out 
the incidence of our present neutrality policy on the possibilities of preventing 
war (for instance, by a mineral embargo), as well as its potential influence 
on the raw materials policies of other countries. 

Dr. Staley devotes the major portion of his book to an acute analysis of 
the economic consequences of the various peacetime controls which have 
been tried since the war in the raw materials field. He is less concerned with 
their political or administrative workings than with their fiscal and trade 
effects. He classifies the major problems as financial, in terms of loans and 
concessions, and trade, in terms of tariffs, artificial restrictions and quotas, 
and outright embargoes. His analysis is based on a general premise that the 
most adequate insurance of supply for any country is in the freest possible 
trade. Granted the premise, the conclusion is irrefutable. For the uncon- 
vineed, the author’s detailed examination of the results of the various control 
schemes which he describes will prove the most persuasive of arguments. 
Whichever objective, wartime power or peacetime well-being, is pursued, 
artificial barriers to normal international exchange of goods in the long run 
work to the disadvantage of both the nation and those immediately concerned 
in the transactions. If any criticism is pertinent, it is that the author has not 
carried his analysis into the short run, where individual or group gain from 
control schemes may be so great as to lead them to seek to force governments 
into policies which lead to national disadvantage. It is here that economic 
considerations are so often distorted by political motives. 

PHILLIPS BRADLEY 


Limits of Land Settlement. By Isaiah Bowman. New York: Council on 

Foreign Relations, 1937. pp. viii, 380. Index. $3.50. 

The many research projects now in contemplation and in progress, aimed 
at a study of a transferred mass population for colonial and other purposes, 
makes this volume important. It comes at a time when such groups as the 
Rockefeller Foundation, in conjunction with the Royal Institute for Interna- 
tional Relations, are making inquiry about the immigration and employment 
possibilities for mass movements in selected parts of the two hemispheres. 

A few years ago this reviewer published an analysis of world attitudes 
toward immigration. Since then the need for more current information has 
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arisen because of national pressures against minorities. Davies’ World Im- 
migration and Taft’s Human Migration have discussed the problems of 
migrations, but not with the specific objective of this volume. This book 
chooses to treat the problem of migration from the angle of economic, 
geographic, political, and social factors of today. Dr. Bowman has enlisted 
the aid of a group of experts, each of whom has added to the value of the 
volume. The book treats of the problem of population movements and con- 
siders such potential land areas as Canada, Russia, Asia, Africa, and South 
America. The United States is treated as part of the general problem. The 
subject-matter is thorough and the statistics current and well selected. In 
many instances specific emphasis is laid on the important topic of attitudes 
toward employment of aliens. Obviously, where discriminations exist, at- 
tempts at colonization are futile. A complete and well-arranged bibilography 
is appended to the text. Maps are furnished for many of the chapter sub- 
jects, and at the end of the book a three-page map portraying world land 
possibilities affords rich material for any discussion on the topic. 

Some space might have been devoted to the current topic of the refugee by 
referring to such contemplated projects as Ecuador, Panama, Nicaragua, and 
some parts of Africa. These mark the latest problems in the migrations of 
peoples and, for that reason, justify special study. Dr. Bowman’s book is 
timely, broad in its vision, and well written. It represents an excellent treat- 
ment of the topics of world migration and colonization. Haro_p FIELps 


The Origins of the Foreign Policy of Woodrow Wilson. By Harley Notter. 
Baltimore: Johns Hopkins Press, 1937. pp. viii, 695. Bibliography. In- 
dex. $4.50. 

The author has followed an interesting and somewhat unusual method in 
seeking the origins of President Wilson’s foreign policy. Through more than 
two hundred pages devoted to four chapters on Wilson as youthful scholar, 
mature scholar, university president, Governor of New Jersey and President- 
elect, he studies the development of Wilson’s political ideals and convictions 
by means of his personal correspondence, published and unpublished, his 
addresses, books, and miscellaneous writings, and reaches the conclusion that 
each of the “fundamental elements of thought which marked Wilson’s foreign 
policy had been determined—and in several instances the specific policies 
built upon them had been formulated—before he entered the White House 
as President.” 

It is not difficult to show that this was the case with regard to the Mexican 
and Latin American policies. The statement showing a determination not 
to recognize Huerta as President of Mexico was read to the Cabinet three days 
after Wilson’s inauguration, and the policy outlined in that document was 
followed with regard to Mexico and other nearby Latin American states as 
occasion arose. In Haiti, in July, 1914, hostilities must cease, Bordas must 
relinquish the presidency, a new provisional government must be set up, after 
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which the United States would support the man chosen as provisional presi- 
dent. Inthe Dominican Republic, the instructions given by Secretary Bryan, 
at the direction of President Wilson, were “those of an authority to whose 
wishes the Dominicans were expected to conform.” 

The protest of Great Britain concerning Panama Canal tolls, the California 
legislation affecting Japanese residents, the treaty with Colombia relating to 
our recognition of Panama, were other matters pertaining to foreign affairs 
with which Wilson had to deal in the early part of his administration, all of 
which could have been dealt with more or less in accordance with principles 
and convictions already formed, but when the war in Europe came on, in 
August, 1914, difficulties appeared which could not have been foreseen. Ab- 
stract principles had to be applied to concrete situations, practices initiated 
by foreign Powers and not controlled by our policies required consideration. 
Neutral rights were affected, American trade was interfered with, submarines 
destroyed American lives. Public opinion at home was divided, conflicting 
advice from equally trusted advisers must be weighed. Nearly four hundred 
pages of this book are devoted to the influences formative of the policy that 
at last brought us into the war. To explore the various streams of influence 
that flowed together to form that decision and to estimate their relative 
strength is an impossible task. In the last four pages of the book the author 
does sum up his estimate of the three essential elements which he believes 
dominated Wilson’s foreign policy. 

He mentions, first, morality, and morality as defined in Christianity. This 
Wilson derived from his historical studies, his conception of progress and his 
social-religious philosophy. The second basic element was Wilson’s belief 
in the capacity and the right of people to rule themselves. Liberty was sur- 
passed in his scale of values only by justice, and there was no real distinction 
between them wherever liberty was founded on character and order. The 
final great element of Wilson’s foreign policy, according to our author, was 
his conception of America and America’s mission. “To Wilson, America was 
founded upon ideal foundations with a singular devotion to democracy and 
Christianity and to the wellbeing of mankind.” 

Such is a very brief statement of Mr. Notter’s summary of the three basic 
elements of Woodrow Wilson’s foreign policy. H. W. TEMPLE 


A History of the Modern and Contemporary Far East. By Paul Hibbert 
Clyde. New York: Prentice-Hall, Inc., 1937. pp. xx, 858. Maps and in- 
dex. $6.00. 

Mr. Clyde is somewhat known to students of conditions in the Far East by 
reason of various journal articles and his two volumes respectively dealing 
with the manner in which Japan has administered the islands entrusted to 
her under mandate by the League of Nations and with international rivalries 
in Manchuria. The present work is evidently intended for the general reader, 
as it covers ground that has been dealt with, and in much greater detail, by 
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other more specialized works. Little is thus added to what is already well 
known. It may be noted, however, that, by consulting unpublished but 
available archives in the Department of State, some light is thrown upon the 
views of certain less well-known American representatives to China, for ex- 
ample, J. Ross Browne and John Russell Young. 

In a work as general in character as the one under review, the failure to 
mention fairly important facts is inevitable, but some of the omissions are 
rather surprising. And this surprise becomes tinged with suspicion of bias 
when it is observed, in so many cases, that the mention of the facts passed 
by would have tended to make Japan’s record a censurable one. Thus, the 
establishment of Korea as a protectorate of Japan is simply described as 
resulting from a personal interview between Prince Ito and the Emperor of 
Korea, with no mention of the fact that the Emperor of Korea immediately 
caused a cable to be sent to the United States declaring that the so-called 
treaty of protectorate had been extorted from him at the point of the sword, 
and that he had not given his voluntary consent to it, and never would do so. 
With reference to the formal annexation of Korea in 1910 by Japan, despite 
her previous reiterated promises to respect the sovereignty of that country, 
Mr. Clyde is content to say “that Japan, like other great powers of the West, 
had been swept into the turmoil of imperialistic rivalry, where, as history so 
frequently revealed, pledges have little value.” The same tu quoque argu- 
ment is employed in defence of Japan’s Twenty-One Demands upon China. 
When describing the Lansing-Ishii agreement no mention is made of the 
highly important light thrown upon it by Secretary Lansing’s War Memoirs. 
When discussing Japan’s actions in connection with the Allied intervention in 
Eastern Siberia, no mention is made of the description of those actions by 
Secretary of State Hughes in the Washington Conference. 

In general, Mr. Clyde says that, in the West, a distorted view of China- 
Japanese relations prevails. Whether his presentation of these relations 
will tend to exhibit a truer picture, the reviewer very much doubts. 

W. W. 


Origine et Technique de la Distinction des Statuts Personnel et Réel en 
Egypte. By Hassan A. Boghdadi. Preface by Manfredi Siotto-Pintor. 
Cairo: Imp. Paul Barbey, 1937. pp. xvi, 395. 

In this scholarly volume one of the younger members of the law faculty of 
the Egyptian University addresses himself to a subject which was referred 
to by an American judge, in a decision rendered just a hundred years ago, as 
“the most intricate and perplexed of any that has occupied the attention of 
lawyers and courts, one on which no writers are found to agree, and on which 
it is rare to find one consistent with himself throughout.” 1 This subject is 
the so-called “Statute Theory”—developed in Italy in the Middle Ages pri- 


1 Porter, J. in Saul v. His Creditors (1837), 5 Martin N. S., 569, 688. 
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marily to settle conflicts between the laws of the different cities of Italy, and 
which established a distinction between real statutes regulating things, and 
whose application was strictly territorial, and personal statutes governing 
persons, whose effects followed those to whom they were first made applicable, 
into whatever jurisdiction they might come. This ancient doctrine our author 
has undertaken first to examine in its continental origins, and then to trace 
in its long and intricate development throughout the complicated history of 
Egyptian legal institutions. 

As the distinguished Italian jurist, who has honored the volume of his 
junior colleague with an interesting preface, remarks, the study of the prob- 
lem determining the respective authority of concurrent legal systems finds 
a specially inviting field in those countries where there exist what he refers 
to as “composite judicial orders’”—and certainly in no country is a richer 
variety presented than in Egypt, where an extraordinary extension of inde- 
pendent judicial systems has gone hand in hand with an era of exceptional 
prosperity. Our author is keenly alive to the wealth of material at his dis- 
position, and has not only gone to the source for its examination—a labor 
open only to an accomplished Arabic student—but has conducted his exam- 
ination in a spirit thoroughly responsive to recent developments in the field 
of conflict of laws, or, as the subject is known outside the United States, pri- 
vate international law. 

The book divides itself into two parts. In the first the author examines 
successively the two historic legal conceptions which lie at the basis of the 
modern Egyptian legal system—the Latin conception of real and personal 
statutes and the Mohammedan theory of religious jurisdiction known as the 
principle of rattachement religieux. The main thesis of the first part of the 
volume is to exhibit the confusion in legal terms which has resulted from trans- 
porting the classical theory of the statutes from its own proper sphere of pri- 
vate international law into the Egyptian sphere of conflicts between purely 
internal laws. Having put the student of Mohammedan institutions on guard 
against the so-to-speak piratical assaults from an extraterritorial authority, 
the author directs himself to the prevalent, but, as he insists, totally erroneous 
supposition that Mohammedan Sharia law—the law applied to secular affairs 
—is inseparable from the religion which inspired it, and thus constitutes a 
judicial system applicable only to the faithful. 

Spece will not permit us to follow the author into the more familiar topic 
of the second portion of his volume dealing with modern judicial history. 
Suffice it to say that the book serves as an admirable background to the labors 
of the Conference of Montreux, which was convened shortly after its publi- 
cation and which on many points gives the authority of international sanc- 
tion to the doctrines for which the writer has pleaded. In fact it may be said 
that a large part of the labors of this conference revolved around the very 
problems which have formed the theme of the author’s book. His work is in- 
deed a timely and scholarly contribution to Egyptian legal history, and one 
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well calculated favorably to impress foreign students with the high serious- 
ness and ability of the leaders of legal thought in Egypt at this important 
phase in her history. J. Y. Brinton 


Internationales Wettbewerbsrecht. By Hermann Isay and René Mettetal. 
Band I: Europa. Zurich: Verlag fiir Recht und Gesellschaft A.-G., 1937. 
pp. xii, 498. 44 Sw. Fr. 

This study treats of unfair competition internationally and nationally. 
Volume I includes international conventions and commentaries on the laws 
of European countries. Volume II, when published, will cover extra-Euro- 
pean nations. This correlation of national and international aspects of 
unfair competition purports to fill a lacuna in legal literature and to furnish 
a revision basis for future conferences. The international section (38 pages) 
includes an introduction and selected provisions of international acts, in 
parallel columns of French and German text, signed at Paris (1883), Madrid 
(1891), Washington (1911), The Hague (1925), Washington (1929), and 
London (1934). The introduction traces the historical evolution of “the 
general clause” broadening the basic concept by prohibiting as unjust “every 
act or deed contrary to commercial good faith or to the normal and honorable 
development of industrial or business activities.” 

The national section (460 pages) includes chapters on the laws of 33 
European countries, irrespective of their adherence to the international con- 
ventions. Each chapter names the eminent jurists collaborating in its prepa- 
ration. Language treatment varies with different countries. Most chapters 
appear in German and French, although English and Italian are used occa- 
sionally. The divergent national comment affords opportunity for compara- 
tive study of laws of unfair competition. The authors emphasize the recently 
enhanced importance of unfair competition, attributing it to such interna- 
tional agencies as the Economic Committee of the League of Nations and the 
International Chamber of Commerce, as well as the new accent placed on 
unfair competition due to rapid growth of international trade. The United 
Kingdom chapter, prepared by R. A. B. Shaw and J. Reginald Jones, is the 
most thorough and comprehensive of the national commentaries, being sup- 
ported by citations and annotations. 

The place of the study is assured because it touches an unexploited field. 
The range and diversity of treatment add to the value and utility of the work, 
but necessarily involve some duplication and limitation of the authors in 
elaborating their thesis. Howarp 8S. LeRoy 


Politische Pakte und Volkerrechtliche Ordnung. By Asche Graf von Man- 
delsloh. Berlin: Julius Springer, 1937. pp. iv, 116. Rm. 6.60. 
This is an interesting and ably written monograph on the political treaties 
of post-war Europe, containing also an excellent bibliography. The author 
seems to belong to a newer German school, which not only wishes scientifically 
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to treat the problems of the politics of international law, but also considers 
positive international law as being essentially political, not a primitive legal 
order, but a legal order sui generis. This fundamental attitude is anti-posi- 
tivistic, but not on ethical lines as natural law, but on political lines. The 
author does not undertake to investigate these treaties from the point of view 
of their interpretation or their compatibility with other treaties, but from the 
point of view of the international legal order as a whole. His point is to look 
for the fundamental political intention of the contracting parties and to ask 
what the international legal order has to say with regard to these intentions. 
International law does not pretend to eliminate the natural conflict of inter- 
ests of states, but to create legal machinery for agreement (Ausgleich) on 
these conflicts. No treaty can be understood legally if the concrete politi- 
cal situation underlying it is not taken into consideration. An arbitration 
treaty between Germany and China, therefore, is legally a different thing from 
an arbitration treaty between Germany and Poland, even if the texts of the 
two treaties are absolutely identical. 

The international legal order is an order of peace and distribution, things 
which can be achieved only by bringing the natural conflicts of states to an 
orderly agreement. Treaties which make a contribution toward this goal 
are constructive, treaties which tend to prevent such agreement are destruc- 
tive. From this point of view it follows that the French post-war alliances, 
the Little Entente and Balkan treaties, and other treaties of this type, are 
destructive in character, as their only intention was to prevent even a discus- 
sion of peaceful change as one means toward reaching an orderly agreement 
on the opposed interests of states. The author proposes, in the first place, 
the creation of a new legal European order by direct agreement on concrete 
political problems between the directly interested states. Joser L. Kunz 


Wurde Ostgrénland durch Ddanemark in dem Zeitraum von 1921 bis 1931 
okkupiert? By Wolfgang Haver. Kiel: Verlag des Instituts fiir Inter- 
nationales Recht, 1937. pp. 144. Rm. 4.50. 


The decision of the Permanent Court of International Justice on East 
Greenland has already produced a library of juridical comments. Although 
the criticism of this judgment ranges from enthusiasm (Fachiri) to bitter and 
irreconcilable enmity (Wolgast), everybody agrees that, together with the 
Palmas and Clipperton awards, it is of the highest importance for the develop- 
ment of the law of international occupation, and of particular importance as 
the first international decision concerning Arctic territory. 

This study, based on an excellent and comprehensive bibliography and on 
a detailed examination of all the materials published by the Court, concen- 
trates its attention to one part of the problem, 7.e., the question whether Den- 
mark had occupied East Greenland between 1921 and 1931. It is therefore a 
study on the law of occupation; and as there is agreement that Denmark had 
the will to occupy and that a notification was not necessary—this requirement 
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being restricted to the African Continent—the study becomes an investigation 
into the requirement of effective occupation. 

That the principle of effectiveness is basic for the valid occupation of terra 
nullius, Denmark and Norway agreed; in this sense, too, was the decision. 
The court also made it clear that the requirement of effectiveness applies as 
well to Arctic regions; the so-called “principle of sectors,” applied by some 
states to Arctic and Antarctic regions, certainly does not constitute a norm of 
international law. The real problem is rather the definition, the interpreta- 
tion of “effectiveness.” Here again, there is agreement as to the relativity of 
effectiveness. But the author is against the ruling of the court, according to 
which mere legislation is a sufficient proof of “actual, uninterrupted and 
peaceful display of sovereignty.” He urges that “paper legislation” cannot 
suffice; that, in addition to acts of legislation, the exercise of administrative 
control in fact is necessary. Joser L. Kunz 


The Annexation of Bosnia, 1908-1909. By Bernadotte E. Schmitt. Cam- 
bridge: University Press; New York: The Macmillan Co., 1937. pp. viii, 
264. Index. $3.75. 

Although nearly thirty years have passed since the Bosnian crisis, publi- 
cation of the diplomatic documents on the period is still far from complete, 
the Italian, Russian and Serbian sources, inter ala, not having as yet officially 
emerged from the archives. Enough has, however, been revealed from Aus- 
trian, British and German sources, supplemented by monographic studies and 
the efforts of the eager publicists on the Kriegsschuldfrage, to permit a basic 
historic synthesis of the events. For this task no one could be better fitted 
than Professor Schmitt. With a sure, deft hand he constructs from the diplo- 
matic relics a skilful mosaic which now reveals the connected, larger pat- 
tern of events. Set in a matrix of impeccable historical scholarship, they are 
organized, integrated and interpreted with a singular freedom from bias, yet 
with the net result of forecasting with appalling accuracy the larger doom 
that lay ahead in 1914. How what started out as a duel of wits between two 
aggressive foreign ministers nearly precipitated the World War in 1909 is 
made inexorably clear. Many of the actors were the same; and Sir Edward 
Grey was yet diffident of conferences! It is now evident that the basic war 
alignments were discovered in this Balkan proving-ground in 1909. But the 
most tragic note, on which the volume ends, is that the treaty-breaking of 
Aehrenthal, backed by von Biilow, merely sharpened the competition in re- 
armament—an ominous portent for our own day and age. 

For those interested in international law, special significance attaches to 
the author’s treatment of the diplomatic recognition of Bulgarian independ- 
ence, here set in its appropriate historical contexts. The mercenary haggling 
of the Powers, their endeavors to bargain on debts, claims, and reparations, in 
return for recognition, reveal how sordidly the edges of legality were dulled 
by scraping for material national advantage. Of no less interest and value 
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as precedent is the emergence, after the annexation, of the doctrine of non- 
recognition, albeit in qualified form. Announced by Sir Edward Grey (pp. 
38-39) , vigorously seconded by the Sublime Porte, which, to counter Austria- 
Hungary’s move, inaugurated a drastic boycott of the Dual Monarchy (p. 66), 
the doctrine gained the straightforward support of Russia and Serbia (pp. 68, 
72,76) and the timid espousal of Tittoni (p.44). Even the thought of quaran- 
tine—then termed isolation—took embryonic form in the chancelleries of 
Paris and London (p. 55), only to be weakly abandoned under military 
threatenings from Berlin. It would appear that more than once the Avernian 
path has been paved with such pronouncements “in the interests of public 
morality.” MALBOoNE W. GRAHAM 


BRIEFER NOTICES 


Cases and other Materials on International Law. Edited by Manley O. 
Hudson. 2nded. Shorter Selection. (St. Paul: West Publishing Co., 1937. 
pp. xl,622. Index. $5.00.) This abbreviated edition of Hudson’s well-known 
case book is issued to meet the demands of teachers who are required to cover 
the subject of international law in one semester. The present volume is less 
than half the size of the 1936 edition, containing 608 pages of text as against 
1417. Miraculously, this drastic reduction is accomplished without reduc- 
ing the scope of the subject-matter at all. The table of contents is practi- 
cally identical with the larger edition. The number of cases is sharply 
reduced, and those included have been shortened wherever possible. The 
treaties and other materials have also been cut, although not as drastically 
as the cases. But all the traditional topics are retained. Furthermore, 
the editor’s notes have for the most part escaped the scissors. It is a safe 
guess that Judge Hudson made the reduction with the greatest reluctance. 
For the merit of a case book is usually to be measured by its fullness, not by 
its brevity. In making this shorter selection, many old friends have had 
to be omitted, for example, Jn re Castioni, Daimler Company v. Continental 
Tyre and Rubber Company, The Dogger Bank Case, The Eastern Carelia 
Case, Hilton v. Guyot, the Gagara, the Kim, the Emperor of Austria v. Day 
and Kossuth. One wonders, in fact, to what extent the special virtues of the 
case method of instruction can be retained when the reported cases have to 
be spread so thinly over the ground covered. When only one case is given 
on a particular question, it almost inevitably takes on more of an authori- 
tarian quality than it deserves. But the fault, if any, is with the curriculum 
makers. The present edition is far more than merely a scissors and paste job. 
It is in fact a remarkable example of skilful selection and condensation. 

FREDERICK SHERWOOD DUNN 


Alberico Gentili and the Development of International Law. By Dr. 
Gezina H. J. van der Molen. (Amsterdam: H. J. Paris, 1937. pp. xii, 342. 
Fl. 4.50.) In a disjointed way, the author has achieved a fresh treatment 
of a subject now rather worn. The book contains no preface. There is an 
introductory section on the political theories of the past, with primary at- 
tention given to the Renascence. The author’s reliance here is on secondary 
sources, though his familiarity with the subject is never in doubt. Then the 
reader is introduced to Gentili’s family and to his career. There follows a 
chapter of critical analysis of De Legationibus, but this precedes a chapter 
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on the origins of international law. In two following chapters De [ure 
Belli and the Hispanicae Advocationis are appraised. The method here is 
conventional, and contains nothing new except the comments of the writer. 
These are made almost parenthetically, yet they are shrewd and stimulating, 
and in some instances corrective of received views. With these works dis- 
posed of, the author returns the reader to Gentili’s character and to his re- 
lationship to his times. This is the best part of the book. Van der Molen 
has worked directly from the Gentili manuscripts as well as from the pub- 
lished material and has, at the same time, interlarded his findings with a 
comparative estimate of the other scholars in this field. The fault of the 
book is that too much was attempted in the space the author chose to com- 
mand. The reader is left intellectually scattered over the ardent interests 
which absorbed Gentili. That the book has for frontispiece a facsimile of a 
manuscript page from De Papatu Romano Antichristo is perhaps a clue to 
the author’s own guide. Percy T. FEenn, Jr. 


The International Law Association. Report of the Thirty-Ninth Con- 
ference held at Paris, September 10th to 15th, 1936. (London: Sweet & 
Maxwell, 1937. pp. exxxvi, 343. Index. £2.) The report gives full in- 
formation concerning the International Law Association. The first 134 pages 
include a history of the organization, its constitution and standing orders, a 
financial statement, and lists of its officers, branches, committees, and mem- 
bers. It contains also a brief appreciation of the late Dr. Walter Simons. 
At this conference, the following topics were discussed: La Nationalité 
d’Origine; La Nationalité des Sociétés Commerciales; Commercial Arbitra- 
tion; Tribunauzx Arbitraux Miztes de Droit Privé; La Clause-Or et les Paie- 
ments Internationaux; Conciliation between Nations; Le Probléme de la 
Faillite (Insolvency); Trade Marks; Declaration sur les Données Fonda- 
mentales et les grands Principes du Droit International moderne; Protection 
of Civil Populations against new Engines of War. The discussion concerning 
Conciliation was limited to the right of self-defence, and it is not surprising 
that the matter was postponed for further consideration. The declaration of 
principles was that prepared by M. Alvarez. Much of the material in this 
Report lies on the border-line between public and private international law, 
and is therefore of much value, for in this domain are to be found many of our 
current problems. CLYDE EAGLETON 


Transactions of the Grotius Society. Vol. 22. Papers read in 1936. 
(London: 1937. pp. xxiv, 149. 10s.) This volume, in addition to the usual 
material relating to the officers, members and business of the Society, contains 
papers on “The Outlook for the Law of War” by Professor J. W. Garner, 
“Some Legislative and Administrative Aspects of the Application of Article 
XVI of the Covenant” by Professor Phillips Bradley, “The Nature of Inter- 
national Law” by Professor A. L. Goodhart, “The Significance for 
International Law of the Tripartite Character of the International Labour Or- 
ganization” by C. Wilfred Jenks, “Comparative Law and its Relations to 
International Law” by Professor Avv. Mario Sarfatti, “The New Soviet Con- 
stitution” by Dr. Samuel Dobrin, “Historical Survey of the Application of 
Sanctions” by Dr. George de Fiédorowicz, and an appendix consisting of a 
letter from Grotius to the Bishop of Winchester and a Résumé of the Move- 
ment for World Peace by von Redlich. All of these contributions are valu- 
able, but this reviewer was particularly interested in the opinion of Professor 
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Goodhart that the true basis of law, national and international, is the sense 
of membership in a community which the individual and nation possess, 
coupled with the fact of the existence and reality of that community. If that 
be true—and I suggest that it is—then there is a real question as to the valid- 
ity of the place of the “Law of War” in international law. One can sympa- 
thize with Professor Garner and others in their desire to mitigate the horrors 
of war, but one might as well argue that the Constitution and laws of the 
United States of America should contain provisions governing the conduct 
of revolutions as to suggest that international law should govern the conduct 
of war. For war is an admission of the failure of law and an attack upon the 
very basis of the international community itself. Nor is “law” likely to 
govern the actions of hard pressed belligerents if expediency suggests that the 
breach of it will gain the victory. There is a place certainly for the efforts 
being made to reduce the suffering and loss attendant upon war, but I doubt 
whether law is the proper agent to perform this service. 
Norman MacKenzie 


The Test of the Nationality of a Merchant Vessel. By Robert Rienow. 
(New York: Columbia University Press, 1937. pp. x, 247. $2.75.) Mr. 
Rienow has performed a real service in making an excellent and thorough in- 
vestigation of a subject hitherto somewhat neglected by international law- 
yers. That he reaches a conclusion which is not particularly novel is no 
reflection on the value of his careful research. His study of the statutory 
requirements, the treaties, and the shipping policies of maritime states shows 
that even before 1851, when Great Britain was apparently insisting upon 
national build as a test of the nationality of vessels, this criterion was not 
generally required. Today, national build is not considered pertinent to an 
enquiry concerning the nationality of a vessel. Similarly the requirement of 
a national crew, despite many municipal statutory provisions to that effect, 
is no test of the nationality of a vessel. The problem of national ownership 
as a test of nationality is more complicated. The author makes an admir- 
ably thorough survey of the shipping laws of maritime states and concludes 
that “there is actually no correlation between ownership and nationality.” 
In this connection the author fails to make mention of the Joint Reports of 
the American and Canadian Commissioners in the I’m Alone case. A sepa- 
rate chapter treats of the enemy character of vessels, the author concluding 
that enemy character is a consequence of either enemy service, enemy na- 
tionality or enemy ownership, and that “enemy ownership is not viewed 
as a test of nationality in time of war.” To his rejection of national build, 
national crew and national ownership as tests of the nationality of a vessel, 
the author adds the national flag, which also fails to be the distinguishing 
requirement. His conclusion is that national registration or documentation 
is the sole requirement of international law in the determination of the na- 
tionality of a merchant vessel, any other requirement being merely a matter 
of national shipping policy and no test of nationality. The book is clearly 
and simply written and gives evidence of exhaustive research and the high- 
est standard of scholarship. HerBert W. Briccs 


Grundziige des Vélkerrechts. By Norbert Giirke. (Berlin: Spaeth & 
Linde, 1937. pp. 67. $1.50.) These few pages give a very brief résumé of 
the rules of international law in time of peace and war. As the author him- 
self remarks, it is impossible to write anything profound on the totality of 
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international law in 67 pages. His intention is to show the importance of 
international law for the German nation. He devotes, therefore, particular 
attention to political problems; this all the more so, as, according to 
the author, international law is a pronounced political law; and the po- 
litical basis, as well as doctrines, are in the most dogmatic way National- 
Socialist. | 

Die Rechtslage am Suezkanal. By Herbert Monath. (Kiel: Verlag des 
Instituts fiir Internationales Recht, 1937. pp. 89. Rm. 3.) This study, 
based on all documents and on a rich literature, has been inspired by the 
well-known problem, whether, in conformity with international law, the 
Suez Canal could have been closed as a measure of sanctions against Italy. 
After a brief survey of the history of the Suez Canal, of the situation of 
Egypt up to 1936, the author gives us a detailed analysis of the Convention 
of Constantinople of 1888, and of the influence on the legal situation of the 
Suez Canal of the Entente Cordiale (1904), of the accession of Spain, of the 
World War, of Britain’s so-called protectorate (1914-1922), of the Treaties 
of Sévres and of Lausanne of 1923, of Britain’s so-called declaration of in- 
dependence (1922), of her reservations to the Kellogg Pact, and of Article 
XVI of the League’s Covenant. The new British-Egyptian Treaty of Al- 
liance of August 26, 1936, is mentioned, but the author was not able to give 
a detailed analysis, especially of Article 8 and Annex. The author’s con- 
clusion is that it is legally possible only to close the Suez Canal against a 
state signatory of the Convention of 1888 if all signatories of this conven- 
tion are at the same time members of the League of Nations. 

Joser L. Kunz 


A History of Peaceful Change in the Modern World. By C.R.M. F. Crutt- 
well. New York and London: Oxford University Press, 1937. pp. viii, 
221. Index. $3.00. 

Peaceful Change: A Study of International Procedures. By Frederick S. 
Dunn. New York: Council on Foreign Relations, 1937. pp. viii, 156. 
Index. $1.50. 

Legal Machinery for Peaceful Change. By Karl Strupp. London: Con- 
stable & Co., 1937. pp. xxvi, 85. 4s. 6d. 

It is significant of the increasing emphasis upon the need of “peaceful 
change” in the existing relations of states that it should be the subject of 
three new volumes appearing from quite distinct sources. Mr. Cruttwell, 
writing at the invitation of the Royal Institute of International Affairs, 
undertakes to present a survey of the historical background of the present 
problem. He sees in the history of international relations since 1815 numer- 
ous instances in which peaceful change was actually brought about, and he 
finds in that fact an encouragement for the future. Obviously his conclusions 
in respect to the meaning of certain treaties will expose him to criticism, unless 
his effort be taken, as it should be, as a suggestive interpretation of diplomatic 
negotiations rather than a series of logical deductions. His initial definition 
of “peaceful change” states the limitations of his thesis. ‘Peaceful change” 
must clearly exclude “all changes which were the direct result of war between 
those states which were the gainers or losers by it.” Would peaceful change 
also exclude such changes are were brought about by threat of war, the 
familiar diplomatic preliminary when a stronger state confronted a weaker 
one? Yes, if the threat were one “of overwhelming strength.” No, if the 
threat were merely “contingent,” that is, if it was merely “one of the main 
considerations” of a peaceful settlement, not one which left no other alterna- 
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tive but to yield. What if one party to a treaty should illegally denounce it 
and the other party were to accept the situation rather than have recourse 
to war? Would such a change be “peaceful”? What if a group of the great 
Powers should bring pressure, as in 1831, upon a relatively weaker state, such 
as Holland, to allow Belgium to have an independent existence? Would the 
resulting change be a peaceful change? The fact that these and other cases 
fall into a “dubious” class does not deter the author from pursuing his thesis, 
and he is able to accumulate a surprisingly large number of instances of 
peaceful change, involving chiefly the settlement of boundary disputes and 
the cession of territory. Looking to the future, the author finds in the 
plebiscite a promising form of procedure, if improvements be made in its 
operation; and the League of Nations should become more effective as an 
instrument of conciliation and revision than the old Concert of Europe. 

Professor Dunn approaches the problem more realistically. He makes it 
his object to inquire precisely what the demands for change mean in terms 
of political objectives and economic redistribution. Which of the demands 
of the “Have-Nots” are reasonable, in the sense that it is possible to satisfy 
them without disrupting the existing system and giving rise to new problems 
equally or more difficult of settlement? Successive chapters deal with “Peace- 
ful Change and National Policies,” “Raw Materials,” and “Population Pres- 
sure.” In the first of these the author shows the difficulty of effecting peaceful 
changes when the forces behind the demand for change are such motives as 
power politics and prestige; and he makes clear the impossibility of meeting 
demands for national “self-sufficiency” through the procedures of peaceful 
change. The same contradictions are met with in the demands for change 
based upon a policy of economic nationalism, and the author emphasizes 
that “the only policy of economic health for most nations would seem to be 
a revival of world trade and a reintegration of all industrial nations into that 
trade.” There is so much good sense in these three chapters that the reviewer 
could wish that they had been extended to double or triple their length. The 
concluding chapter surveys the “Procedures of Peaceful Change” and shows 
that there would be nothing to gain in creating additional procedures of the 
kind already in existence; but that a special procedure might be helpful by 
way of unofficial standing committees set up in each country for the pre- 
liminary consideration of changes in the status quo. 

The slender volume by Professor Strupp contrasts sharply with the typi- 
cally British and American methods of approach illustrated in the two pre- 
ceding volumes. The author is a distinguished international lawyer whose 
contributions to the technical problems of international law are known to all 
scholars. Here, under the auspices of the New Commonwealth Institute, he 
has set himself to work out an elaborate “Draft of an International Peace 
Convention,” abundantly annotated in footnotes and followed by an “Inter- 
national Peace Charter” prescribing the several procedures of mediation, 
judicial settlement, arbitral settlement and equity settlement. The charac- 
teristic of the Peace Convention is that it recognizes the need of specifying 
and elaborating the obligations of the Kellogg Pact so as to take into account 
the existence of unjust treaties and the changing facts of international life. 
With this object it provides for the creation of a Permanent Court of Inter- 
national Equity, the organization of which is set forth in detail in the Peace 
Charter. This equity tribunal would have authority to hear all disputes not 
submitted to the alternative procedures of mediation, arbitration or judicial 
settlement. Provision is also made for an amendment to Article 19 of the 
Covenant of the League of Nations, so as to permit a two-thirds majority to 
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pronounce the terms of an international award made more than ten years 
previously to be “no longer in accordance with existing circumstances and 
therefore with the requirements of a durable peace between nations.” The 
New Commonwealth Institute realizes that the technical form in which Pro- 
fessor Strupp has presented his plan will confine its appeal to a limited circle. 
The draft is preceded by a brilliant preface by Professor Scelle, who ventures 
to differ fundamentally with the author in his approach to the problem. The 
draft proceeds upon the principle of the voluntary agreement of states; 
whereas to Professor Scelle the failures of Geneva were due to an attempt to 
set up a system of “institutional federalism,” while at the same time reserving 
intact the sovereignty of the state and the consequent opportunity of arbi- 
trary conduct. C. G. FENwIcK 


Europe in Crisis. By R. B. Mowat. (London: Arrowsmith, 1936. pp. 
120. Index. 3s. 6d.) This little volume by Professor Mowat, of the Uni- 
versity of Bristol, stresses principally the réles of Germany, Italy, Great 
Britain, and the League of Nations in the politics of Europe. Seven of the 
ten chapters deal with Germany and her place in the European picture. The 
author takes a good deal of care to show that Germany was badly treated 
from 1919 to 1933, especially at the point of the failure of the victorious Pow- 
ers in cutting down their armaments after reducing German armaments to 
the bone. In this connection he does a good job, although his case could have 
been strengthened by a citation of the Brockdorff-Rantzau memorandum 
delivered by M. Clemenceau to Count Brockdorff-Rantzau on June 16, 1919, 
and the five-Power declaration regarding arms equality for Germany of Sep- 
tember, 1932. The author would give Chancellor Hitler considerable latitude 
as a leader, in departing from some of the embarrassing statements made in 
his book, Mein Kampf, written before he took power. He takes the French 
to task for their blindness in riding Germany too hard, and in failing to con- 
sider seriously Germany’s peace overtures at the World Disarmament Con- 
ference in 1932, as well as those later made by Chancellor Hitler in the early 
months of his régime. He is severe with M. Barthou, whose rejection (April 
17, 1934) of the German proposal for a short service army of 300,000 men 
was “a tragic blunder from which Europe has continuously and for years 
increasingly suffered.” The chief weakness of the Paris Peace Conference 
was its failure to consider properly the economic needs of new (and some of 
the older) states. Italy has dealt the League of Nations its severest blow, but 
the Geneva organization deserves the support of all, and “the more nearly 
universal the League is the better.” Coming from the pen of an Englishman, 
this book is significant in that it serves to present the German attitude from 
a more tolerant point of view than has been done by most recent British or 
French writers. 

The Road to War. By “a Small Group of Experts” [of] The New Fabian 
Research Bureau. (London: Victor Gollancz, 1937. pp. 207. 3s. 6d.) 
This volume purports to be “an analysis of the National Government’s For- 
eign Policy”; it is written by a small group of experts as a continuation of an 
earlier study entitled Inquest on Peace by “Vigilantes.” A_ special 
note indicates that “all the views expressed in this book are [not] necessarily 
those of the New Fabian Research Bureau.” The tone of the volume is 
sharply critical of the present British Government. The “experts” discuss 
the democratization of foreign policy, the League of Nations, the fusion of 
economics and politics, the government’s record in the Far East, the Italo- 
Ethiopian trouble, the Spanish war, Germany, and “the collective system, 
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defence, and peace.”’ It is charged (p. 30) that “the tardy and half-hearted 
application of sanctions was undertaken partly in an attempt to induce 
Mussolini to do a deal on terms satisfactory to British Imperialism instead of 
taking the whole of Abyssinia at once, and partly in order to win the General 
Election.” The “Hoare-Laval deal killed the prospect—which had been 
very favorable—of the United States joining in an oil embargo and destroyed 
international confidence in the honesty of purpose of the British Government. 
. . . It marked the end of the pretence by our National Government of being 
in earnest about sanctions” (p.41). As to the Far East, a devastating thrust 
is directed at our “Tories, [who] in order to avoid the risk to the existing social 
and Imperial order of a revolution in Japan, preferred to default on their 
treaty obligations and to connive at Japanese aggression” (p. 29). The gov- 
ernment is charged (p. 105) with “bad faith” in the Spanish civil war. After 
accusing the government of crippling the movement for collective security, the 
authors conclude that “the way to peace lies through the speedy replace- 
ment of the National Government by a resolutely Left Government—that is, 
by a strong Labour Government with or without ‘popular front’ support” 
(p. 181). Some twenty-five pages in an appendix carry the text of quotations 
from official and semi-official statements by the Labor Party and its leaders. 
With proper discount for political zeal, the book provides plenty of opposition 
material, much of which is very helpful in aiding the student to form a true 
judgment of British foreign policy. J. EUGENE HARLEY 


The Price of European Peace. By Frank Darvall, with preface by Lord 
Allen of Hurtwood, and criticisms by Count Bethlen and General Smuts. 
(London: William Hodge & Co., 1937. pp. xvi, 181. 5s.) 

Nearing the Abyss. The Lesson of Ethiopia. By Lord Davies. (Lon- 
don: Constable & Co., 1936. pp.xiv,182. Index. 3s. 6d.) 

Dr. Darvall in his book, after devoting a chapter to Germany, another to 
Italy and still another to Hungary, Austria, Bulgaria and Lithuania, all of 
which he refers to as the “have nots,” discusses Communism v. Fascism and 
concludes that there is room for all philosophies in Europe. He believes, 
however, that it is impossible to satisfy each of the European states with the 
existing conceptions of frontiers and sovereignty. He argues that the pri- 
mary factor in the whole situation is nationality, which he conceives to be 
mainly a sentiment, and that nationalities will insist upon the control of all 
persons within their boundaries, of economic resources necessary to their sur- 
vival, of all means of communication, of all geographic points vital to defense 
in war; and that they will fight if need be for their complete freedom from 
all limitations and for their equality in the realm of privileges enjoyed by 
other states. He then proceeds to urge that international utility and equity 
must be backed by international guarantees and control. He concludes that 
there must be revisions in the present European order for the purpose of limit- 
ing the discontent of the “have nots” and at the same time lessening the fears 
of the “haves.” This will mean a federal association of European states 
without which the Continent can expect neither equality, prosperity, nor peace. 
What these revisions must be constitute the burden of the author’s careful 
analyses. Since he regrets the failure of the League of Nations to carry 
through with its sanctions in 1935 against Italy, it is apparent that he be- 
lieves, although he does not say so precisely, in some form of an international 
military force. 

In his Nearing the Abyss Lord Davies is quite explicit upon this point. 
He nails some words by Pascal to his mast and ploughs straight ahead toward 
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his goal of an international organization backed by a strong right arm ot 
military might. The French philosopher’s words are: “We must therefore 
put together justice and force: and so dispose things that whatsoever is just 
is mighty, and whatsoever is mighty is just.” The author’s thought of ap- 
plying this doctrine throughout the European field is to set up an Equity 
Tribunal for the peaceful settlement of disputes, including the revision of 
treaties, on the one hand, and an International Police Force on the other. 
Let Milord Davies have his way, there would be a European air police force 
under the control and direction of a reconstituted League, a force stronger 
than any other air force of a European state outside the system. ‘The break- 
down of such a scheme in the case of the Italo-Ethiopian war only strengthens 
his belief in the necessity for a still stronger international military force. He 
does not tell us how such a force is to be organized, manned, supported, di- 
rected. He appears to have given little thought to the possibilities of such a 
force being sent, say, against England. He conceives the problem of the 
League of Nations to be a problem of federalism, of setting up a revitalized 
and remodeled League with ample power to coerce a recalcitrant state if need 
be by force of arms. If he has read the arguments upon an analogous pro- 
posal as carried on by the men who met at Philadelphia in the Federal Con- 
vention of 1787, and their conclusions upon it, he apparently takes no stock in 
them. 

Here are two books representing with ability and distinction the views of 
that school of internationalists bent upon establishing peace between states, 
if need be by the processes of war. They call it the application of police 
power, which of course it is not. Artuour D. Cau 


The Legal Position of War: Changes in its Practice and Theory From 
Plato to Vattel. By William Ballis. (The Hague: Martinus Nijhoff, 1937. 
pp. xii, 188. Index. Gld.4.) War, asthe author understands it, is “the con- 
dition when public armed forces may properly be used between states.” He 
poses five questions: With whom may it be waged? With what ceremonies 
must it be begun? Under what circumstances is it justified? What should 
be the attitude of strangers to the controversy? What restrictions are rec- 
ognized with respect to time and place? For each successive stage of politi- 
cal evolution answers are sought, first in a brief description of state practice, 
then in a résumé of leading doctrinal writings. The chief topic, of course, is 
the evolution of the idea of the just war, from the ritual of the Roman fetiales 
through the moral systems of the schoolmen to the triumph of the positive 
point of view. The ground covered is familiar, the author’s interest being 
sustained by the thought that the old questions are raised anew in our own 
times. The present essay is presented as preliminary to a study of the more 
recent period. CHARLES FAIRMAN 


An International Police Force. By W. Bryn Thomas. With a Foreword 
by Arthur Henderson, M.P. (London: Allenson and Co., Ltd., 1936. pp. 
173. Index. 3s. 6d.) The title of this volume gives perhaps an inaccu- 
rate impression of the author’s major emphasis. Although he would bring 
national armed forces under international control and have the Assembly 
of the League of Nations create an international force by the application 
of the Baréme Formula, now employed in apportioning League expenses, he 
contemplates the infrequent use of force as a sanction. Rather he would 
give the Permanent Court of International Justice, the Council, and the As- 
sembly compulsory jurisdiction over disputes, abolish the rule of unanimity, 
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subordinate the Council to the Assembly, require the popular election of na- 
tional representatives to the League, and provide for periodic revision of 
treaties. CuHar.es A. TIMM 


Attachés Militaires, Attachés Navals, et Attachés de Air. By Capitaine 
Armand Paul Beauvais. (Paris: A. Pedone, 1937. pp. vi, 214.) In this 
compact and well-arranged volume the learned author, especially qualified 
by his professional education and experience, has presented what might be 
termed a history of the conception, birth and growth of the office of military 
attaché, or technical aide, on the staff of an embassy or legation serving 
abroad. The study also includes, either by direct reference or by necessary 
implication, the analogous attachés of the naval and aéronautical services. 
Throughout eleven full chapters with numerous subdivisions and several an- 
nexes diligent research and painstaking care are evidenced on every side. 
The bibliography is comprehensive. Referential footnotes are profuse, per- 
tinent, illustrative and, occasionally, entertaining. Historical records, an- 
cient, medieval and modern, official archives and files both domestic and 
foreign, and even personal correspondence letters, have been searched and the 
findings faithfully recorded. The position of attachés of the Army, Navy, 
Aéronautics, detailed to duty with diplomatic missions is made the subject of 
deep study and interesting conclusions regarding that which concerns their 
selection, qualifications (professional, social, cultural, financial), functions, 
rights, duties, privileges, immunities, rank and status, precedence—all of 
these things as seen in both the theory and the practice of the several govern- 
ments composing the membership of the world diplomatic family. The limi- 
tations of a brief review preclude more detailed consideration of many 
interesting features of this work. RAYMOND STONE 


If War Comes. By R. Ernest Dupuy and George Fielding Eliot. (New 
York: Maemillan Co., 1937. pp. xiv, 368. $3.00.) Approaching the prob- 
lems of international relations from the viewpoint of geo-politik, this study 
forecasts conditions in the next war. It takes us over the battlefields of the 
past, touches, in historical examples, on the immutable principles of war, the 
trends of military belief today, briefly summarizes the armies and navies of 
the world, and, in a series of keen, analytical estimates, describes what soldiers 
believe must be the initial moves of any major hostility. Pros and cons of 
military policy are well described here in the light of the objectives imposed 
by their respective governments. As far as the United States is concerned, 
we learn that “if war comes America is prepared to defend herself” (p. 330). 
This is a surprising statement considering the general arguments we usually 
hear from our military leaders. It is even more surprising when we realize 
that the authors are both members of the United States Army. The book 
represents a considerable amount of research. Although it holds plenty of 
interest for the military specialist, it is also a stimulating and suggestive book 
for the general public. In fact, it is indispensable for every student of inter- 
national relations. J. S. Roucex 


La Terre Belge du Congo. Etude sur Vorigine et la formation de la colonie 
du Congo Belge. By P. Jentgen. (Bruxelles: Imprimerie Bolyn, 1937. 
pp. xv, 434.) The African Congo has always been an area in which the 
United States has shown a keen interest. The United States was one of the 
earliest to recognize the Congo Free State flag. This volume covers the 
period from 1876 through the first decade of the nineteenth century. It sur- 
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veys the attempts at exploration, exploitation, and economic control, as well as 
political control which gave rise to international complications. The volume 
is prepared by Mr. Jentgen, who was formerly President of the Court of First 
Instance at Elizabethville, and accordingly he writes with much first-hand 
knowledge. There is a list of works consulted, authors cited, and a table of 
official documents, as well as an index. 

Humanity, Air Power and War. By Capt. PhilipS. Mumford. (London: 
Jarrolds, 1936. pp. 252. Index. 12s.6d.) Recently many books upon the 
use of air force for the maintenance of international security have appeared. 
This book pictures a European condition conceived to be saner and safer than 
that under the present nationalistic policies. With the development of air- 
craft nearly every important European center is within fighting range of every 
other. The author does not see in present attempts to attain security through 
national effort any solution. He points out that at the Geneva Disarmament 
Conference a considerable number of states were in favor of the French propo- 
sition of internationalization of air forces. The failure to achieve disarma- 
ment seems to him an evidence that scientific development among men has 
advanced beyond their mental and moral apprehension. The appendices 
contain the French and the Spanish plans presented at Geneva in 1932 and 
the Covenant of the League of Nations. There is also a brief bibliography 
and index. G. G. W. 


Renvoi in Modern English Law. By Albrecht Mendelssohn-Bartholdy. 
Edited by G. C. Cheshire. (New York and London: Oxford University 
Press, 1937. pp. xiv, 87.) This little book is published posthumously from 
a manuscript revised by Dr. Cheshire. The author is perhaps best known in 
this country as the principal compiler of the fifty volumes of selected docu- 
ments from the German Foreign Office entitled Die grosse Politik der euro- 
pdischen Kabinette, 1871-1914. The present work is a closely reasoned essay 
upon the ever-recurring problem of renvoi. It raises the particular question 
whether a reference to “the law of the domicil” includes the rules of private 
international law which a court of the country of the domicil would itself 
apply in order to ascertain the competent municipal or internal law. The 
author’s thesis is that it does not, and that the law to be applied is solely the 
foreign municipal law itself. In this he is in accord with the rule of the 
American Law Institute Restatement; but certain recent decisions in England 
uphold the application of the foreign law in the wider sense, including its rules 
of the conflict of laws. The author criticizes these cases and expresses the 
hope that the English courts will disregard earlier dicta based upon mislead- 
ing evidence on the particular continental law, and thus eventually be brought 
to see the true light (p. 75). He also suggests that a restatement of the 
English law of conflicts might prove helpful in reaching a consensus with 
American law upon this and other questions (p. 86). The essay gives 
proof of the wide learning and versatility of the author, whose untimely 
death was deeply deplored by scholars here and abroad. 

ArTHuR K. KuHN 


Le Probléme du Conflit des Lois. By Nils Séderqvist. (Brussels: 
E. Duchatel, 1935. pp. 308.) This is a profound theoretical work on the 
Conflict of Laws which cannot be understood without a thorough study of the 
author’s Droit International Maritime Suédois, 1930, and his article “La 
Double Conception du Droit International et le Caractére International du 
Droit dit International Privé,” in the Revue de Droit International et de Légis- 
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lation Comparée, 1923. In the article just referred to, the author challenges 
the fundamental conceptions separating the two principal continental schools 
on the subject of Private International Law—the internationalists and the 
nationalists. International Law, according to Sdderqvist, has no higher 
source than national law, both deriving their force from the will of the state. 
Hence it is impossible for the two to be in disagreement with each other. It 
follows also that each state has in fact its own international law. Private 
International Law is regarded as dealing with the rights of individuals and as 
belonging to substantive international law only so far as the interests of the 
state intervene in the guise of the ordre public. In the estimation of the 
author the doctrine of the ordre public is insufficiently understood and left too 
vague. The first half of the present volume is devoted to its clarification, a 
distinction being made between genuine public order, quasi-public order, and 
pseudo-public order. The rest of the work consists of a discussion of the fac- 
tors connecting a legal situation with a particular system of law and the appli- 
cation of the author’s theories to various topics commonly embraced within 
the subject of Private International Law. Ernest G. LORENZEN 


European Treaties bearing on the History of the United States and Its De- 
pendencies. Edited in continuation of the work of the late Frances Gardiner 
Davenport by Charles Oscar Paullin. Vol. IV, 1716-1815. (Washington: 
Carnegie Institution, 1937. pp. viii, 222. Index.) This volume completes 
the series projected by the Carnegie Institution. (For reviews of earlier 
volumes, see this Journal, XIII, 148; XXIV, 639; XXIX, 351.) The most 
important treaties bearing upon the United States and its dependencies since 
1815 are those to which the United States is itself a party now being definitely 
published in the Hunter Miller edition. Those to which the United States is 
not a party, since 1815, are easily available in the published treaty series of 
European states, in Martens or in the League of Nations Treaty Series. The 
editor of the present volume has not attempted to include elaborate introduc- 
tions and bibliographies like those prepared by Dr. Davenport for the earlier 
documents, with the result that it has been possible to print the 96 documents 
in about one-fifth as many pages as were required for the 107 documents of 
the first three volumes. In this volume each text is printed in the original 
language, with the indication of its source, and an English translation, if the 
original is in some language other than French or English. As only those 
parts of documents related to American affairs are printed, the reader will 
regret the lack of at least sufficient introduction to explain the significance of 
the document as a whole. For the student of American diplomatic history, 
however, easy availability of these documents in authentic text will be a great 
advantage. As an indication of the growing importance of America in Euro- 
pean diplomacy during more than three centuries, the 96 documents from 
1715-1815 may be compared to 78 from 1615-1715 and 29 from 1455 to 1615. 

Quincy WRIGHT 


American Foreign Policy: Formulation and Practice. By Wilson Leon 
Godshall. (Ann Arbor: Edwards Brothers, Inc., 1937. pp. xxx, 553. In- 
dex. $5.00.) This volume of selected readings on the history of American 
foreign policy provides a collection of source materials which contains much 
that should be of use to the teacher of international law and relations. 
Through the lithograph process, and the size type used on double-column 
pages, the quantity of material brought together in a single volume is im- 
pressive. It has been selected with a view to illustrating policies actually 
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adopted and basic changes subsequently made. The compiler has followed 
a topical grouping, but has furnished in an appendix a listing which is chron- 
ological. From the latter will appear the large relative importance assigned 
to the post-World War period. The greater part of the readings have been 
taken from official published material. In a few cases references are to in- 
structions in diplomatic archives. The inclusion of judicial decisions (as at 
pp. 236, 455) is exceptional. Texts of treaties are in some cases reproduced 
in detail. The reader is struck with the large use made of the Department 
of State Press Releases, the value of which publication, for the study of di- 
plomacy in recent years, is increasingly apparent. In some seventy short 
introductory notes at the head of as many subsections (as, for example, that 
on “The Civil War and After” in the chapter given to Neutrality), Profes- 
sor Godshall has essayed the important but difficult task of setting the stage 
for a study of the texts which follow. From some of these notes (as at pp. 
111, 445) the editor’s own point of view seems to emerge. There is room 
for disagreement as to particular selections, and as to the most logical ar- 
rangement, but this should not detract from the general value of the collec- 
tion provided. Rosert R. WILson 


Labor Treaties and Labor Compacts. By Abraham C. Weinfeld. 
(Bloomington, Ind.: The Principia Press, 1937. pp. viii, 136. Index.) This 
slim little volume by a member of the New York Bar is the first attempt to 
explore some of the legal implications of American membership in the Inter- 
national Labor Organization. ‘The author is catholic in his adherence to the 
precedents in law and judicial opinion in his discussion of such questions as 
whether a treaty regulating labor conditions requires legislation to become 
effective, whether interstate compacts offer a possible formula for adherence 
to the terms of labor conventions, or to what extent the fifth and fourteenth 
amendments are barriers to national action in this field. There is a useful 
chapter on Canadian precedents and experience—written, however, before 
the final decisions of the Judicial Committee of the Privy Council on the 
Labor Conventions Case (Attorney General for Canada v. Attorney Gen- 
eral for Ontario, [1937] A.C. 326). Mr. Weinfeld draws no hard and 
fast conclusions, but offers many interesting, and often shrewd, analyses 
of the questions still open in this important field of our international 
relations. 

The Influence of Organized Labor on the Foreign Policy of the United 
States. By Margaret Hardy. (Liége: H. Vaillant-Carmanne, 1936. pp. 
viii, 270. Index.) This essay in describing and evaluating the influence of 
an important sector of the American people on the making of foreign policy 
is an invaluable addition to the literature on the effects of pressure group 
activities on diplomacy. While Dr. Hardy has not explored here an en- 
tirely new field, she has for the first time brought together many scattered 
materials in an elusive area of analysis, and given perspective to a recurrent 
problem in American politics and foreign relations. About one-half her 
study is devoted to general questions of foreign policy, such as the issues 
arising out of the war and the peace treaties, the recognition of Russia, 
American adherence to the World Court, and the recent issue of fascism in 
Germany. Her more specialized surveys of labor’s attitude to Central 
American problems and to the creation of a Pan American Federation of 
Labor, and of certain domestic issues—the tariff, immigration, the treat- 
ment of seamen, and naval construction, the implications of which for for- 
eign policy are evident—indicate the much more active pressure which the 
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A.F. of L. brought on the government as to questions of immediate interest 
in terms of wages, working conditions, and employment. A final chapter 
deals with the attitude of labor toward the International Labor Office, espe- 
cially during its formative stages. The results she portrays are, as she 
points out, hardly measurable in specific terms. But the evidence of effec- 
tive influence is cumulative over the five decades she has analyzed from the 
records of the labor movement itself, as well as from the press, official docu- 
ments, and biographical records. Written before the rise of the C.I.0., Dr. 
Hardy nevertheless suggests that the future influence of the labor movement 
on foreign policy depends on its capacity for “more general participation in 
domestic government.” She considers that that result will come as soon as 
the labor movement reconciles the conflict between the older and more con- 
servative craft unionism and the new and more dynamic industrial unions. 
When that time comes, the somewhat negative attitude portrayed here on 
general questions of foreign policy will be supplanted by a more positive pro- 
gram on foreign as well as domestic issues. Labor has already forged the 
machinery of an active pressure group, and has gained experience in its 
operation. It awaits, in the author’s opinion, the shaping of an effective 
policy which will unite the two aspects of a single interest. 
PHILLIPS BRADLEY 


The United States Among the Nations. Seven lectures arranged by the 
University of California. (Berkeley: University of California Press, 1937. 
pp. viii, 184. $1.50.) A group of distinguished scholars analyze the inter- 
national interests of the United States and in so doing make a definite con- 
tribution to the literature of the subject, interesting and instructive to the 
general reader, and valuable to the scholar. (1) Eugene I. McCormac is 
disposed to view the history of the foreign relations of the United States as 
proving Wilson’s peace program to have been more “practicable” than “vi- 
sionary.” (II) Herbert I. Priestly indicates the growth of Pan American- 
ism and its general acceptance. (III) Robert J. Kerner views the relations 
of the United States and Europe in the light of the interaction of nationalism 
and economic internationalism. (IV) Henry F. Grady states that the 
United States must assist in rehabilitating international trade to assure its 
own prosperity and the prosperity of other nations, for these are conditions 
essential to world peace. (V) David P. Barrows, in discussing military pol- 
icy, declares that the United States will fight only to protect American terri- 
tory. (VI) Chester H. Rowell feels that the interests of the United States 
in the Pacific can only be served by codperating in the reéstablishment of 
order. (VII) Frank M. Russell thinks that security for democracies can be 
achieved by making common cause against “latter-day Caesars.” 

KEENER C. FRAZER 


The United States and the Disruption of the Spanish Empire, 1810-1822. 
By Charles Carroll Griffin. (New York: Columbia University Press; Lon- 
don: P. S. King & Son, 1937. pp. 315. Index. $3.75.) Students of inter- 
national relations and of diplomatic history, especially of the United States 
and the Latin American countries, will find this book interesting and valua- 
ble. The very full bibliography and the numerous footnote citations show 
the author’s care and wide scholarship. He has used practically all impor- 
tant pertinent published sources, both primary and secondary, including the 
important contemporary periodicals of the United States, Latin America and 
Europe; and in addition has drawn largely, almost exhaustively, on archives 
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in the United States and Spain, and also, but somewhat less extensively, in 
France and England. He has exhibited much skill in combining information 
from divergent sources into a logically connected whole. The treaty be- 
tween the United States and Spain of 1819-1821, frequently called merely 
the Florida Treaty, constitutes the chief theme of the study. Contemporary 
related events in Europe, Latin America and the United States are fully 
treated. The influence of the treaty negotiation and ratification on possible 
acknowledgment of the independence of the revolted Spanish colonies, con- 
templated in the United States and apprehended in Spain, is skilfully woven, 
like a scarlet thread, through the whole fabric of the treatise; and the con- 
summation of that recognition is the subject of next to the last chapter. A 
bibliography of thirteen pages and a double-column index of more than 


twelve pages complete the publication, contributing much to its usefulness. 
R. MANNING 


International Aspects of German Racial Policies. By Oscar I. Janowsky 
and Melvin M. Fagen. (New York: Oxford University Press, 1937. pp. 
xxii, 266. Index. $2.00.) The present study fills the need for a compre- 
hensive survey of the international legal problems arising out of the “racial” 
legislation and practice of the Third Reich. Based upon official German 
sources, it presents a convincing indictment of National Socialist policies from 
both the standpoints of international law and of public morality. The fol- 
lowing subjects are examined and analyzed in detail: the right of humani- 
tarian intercession in behalf of oppressed minorities, the expulsion or forced 
emigration of nationals, deprivation of nationality as a penalty, the kid- 
naping of fugitives from foreign territory, the assertion of jurisdiction over 
extraterritorial political crime, and the international obligations of Germany 
with respect to minorities. Since the purpose of the authors is frankly a 
polemical one, it is not surprising that they have in several instances over- 
stated their undeniably strong case. The student of international law may 
dissent from certain of the conclusions, but the industry and wide research of 
the authors will furnish him with ample material for forming his own. The 
proposed solution—intercession of the League acting in virtue of Article 11 
of the Covenant—seems wholly futile. An appeal made in behalf of the 
Jewish population of Germany would be based implicitly upon the assump- 
tion that the National Socialist Government is animated by the very hu- 
manitarian sentiments and egalitarian ideals which it has so emphatically 
repudiated. The appendices include the letter of resignation of James G. 
McDonald as High Commissioner for German Refugees and the Annex 
thereto. The latter is the most thorough description of the National Socialist 
legislation and practice which has yet appeared. Its value to the student 
would have been increased had the annotations been revised to the date of 
publication of the present work. LAWRENCE PREuSS 


La Société des Nations, Centre d’Etudes et Source d’Informations. By A.C. 
de Breycha-Vauthier. (Paris: A. Pedone, 1937. pp. vi, 105. Index. Fr. 
25.) This brochure is a guide to the publications of the League of Nations 
arranged by subject. The method of presentation and the index direct the 
user immediately to the last 1936 document on a given subject. Each item 
is accurately identified and its content and scope indicated. The extent of 
series is not always mentioned. Brief chapters on the Library of the League 
and the system of numbering documents fulfill the promise of the title. The 
French edition was preceded by editions in German and Czech and is being 
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followed by one in Russian. The volume does for users of those languages 
what Marie J. Carroll’s Key to League of Nations Documents does for readers 
of English, but without the bibliographic, historical and committee informa- 
tion of that publication. Denys P. Myers 


Geneva versus Peace. By Comte de Saint-Aulaire. Translated by Fran- 
cis Jackson. (New York: Sheed & Ward, 1937. pp. vi, 272. $2.50.) The 
thesis developed is that the League of Nations has failed to maintain peace 
and has undermined the international structure on which peace must depend. 
The League is viewed as an instrument in the hands of Germany and Russia, 
arch-enemies of European order. In having taken the part of Ethiopia 
against Italy, it is regarded as the champion of barbarism against civilization. 
England and France are pictured as dupes of the League and of the hypocriti- 
cal international morality which it utilizes for sinister purposes. Among 
other things, the League is said to have given these two nations a sense of false 
security enabling Germany and Russia rapidly to acquire power and become 
serious threats to peace. The remedy proposed is the destruction of the 
“sophisms” on which the League lives, “the restoration of the national spirit 
in peaceful countries,’ and the conclusion of alliances and understandings 
“between the natural guardians of order”—France, England, Belgium, Italy, 
Poland, and the Little Entente. S. D. Myrss, Jr. 


Gold- und Valutaklausel in deutscher und niederlaindischer Gerichts- 
praxis. By Sack and Meyer-Collings. (Miinchen and Berlin: C. H. 
Beck’sche Verlagsbuchhandlung, 1937. pp. viii, 336. Index. Rm. 7.50.) 
In recent years the effect on private debts of currency devaluation and re- 
striction of the international movement of capital has engaged the attention 
of the science of private international law, and many works of theoretical im- 
portance—we cite only those of Domke, Fenwick, Neumeyer, and Nussbaum 
—have contributed to the clarification of this problem. “The authors of the 
present volume,” according to their own declaration, “were not led by the 
intention to add to these theoretical works new speculations, theories, dis- 
cussions or polemics. They were concerned rather with satisfying the 
demand, which has revealed itself in the German law practise, for a compila- 
tion of pertinent decisions of German courts on the gold and foreign ex- 
change clause.” Although the authors have given only the decisions rendered 
since 1930, and these not without omissions, such a collection of decisions will 
nevertheless be of service to the legal practitioner. Hans J. MorGENTHAU 


Resolutions adopted by the Inter-Parliamentary Conferences and Principal 
Decisions of the Council. (Geneva: Payot et Cie., 1937. pp. 232. Index.) 

Compte Rendu de la XXXIIe Conférence de Union Interparlementaire. 
(Geneva: Payot et Cie., 1936. pp. xii, 649. Index. 10 Sw. fr.) 

The first of these volumes makes available to scholars and statesmen the re- 
sults of the deliberations of the Interparliamentary Union during the past 
quarter century. It is a “sequel” to the volume of 1911 which summarized 
the first period of the Union’s history from its establishment in 1889. It in- 
cludes, beside the official resolutions and decisions, a comprehensive intro- 
duction by Christian Lange, the Secretary General of the Union, in which is 
summarized not only the evolution of ideas and policies at the conferences, 
but a useful (indeed too brief) description of the organization of the Union. 
This edition in English of a similar French issue provides a useful introduc- 
tion to the work of this unofficial but important agency for facilitating inter- 
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parliamentary exchange of ideas and mutual codperation in the development 
of peaceful settlement and international social and economic policy. 

The second volume is the report of the 1936 conference at Budapest. 
340 delegates from 22 countries, all European with the exception of the 
United States, Egypt, and Japan, discussed three principal questions—inter- 
national commercial arbitration, unemployment and the development of the 
possibilities of employment, and parliamentary control of public finance. 
Projects were drawn up for resolutions on these questions, which were adopted 
with only minor modifications. The debates on the resolutions are, as usual, 
reported in full, and indicate at many points the divergences of view of the 
practical limits of action set by the policies of the different countries repre- 
sented. The vigorous and often outspoken comments of the Secretary Gen- 
eral in his annual reports are perhaps the most valuable part of the Compte 
Rendu; that for 1936 reviews the world situation with admirable clarity and 
objectivity, without minimizing the challenge of such events as the Italo- 
Ethiopian conflict to the development of world order. PHiurrs BRADLEY 


Early Japanese History (C. 40 B.C—A.D. 1167). Part A. By Robert 
Karl Reischauer. pp. xiv, 405, diagrams and tables; Part B. By Jean and 
Robert Karl Reischauer. pp. vi, 249, maps, tables and index. (Princeton: 
Princeton University Press; London: Oxford University Press, 1937. $7.50 a 
set.) This monumental compilation of scholarship was published only a few 
days after the tragic death of Dr. Reischauer on August 14, 1937, during the 
bombardment of Shanghai. The work covers the period of earliest historical 
records to the overthrow of the supremacy of the feudal baron Taira Kiyomori 
in A.D. 1167. Part A contains an illuminating essay on early Japanese his- 
tory from the pen of Dr. Reischauer, followed by diagrams and tables showing 
the organization of the government of Japan in the age of the court nobles 
(592-1167 A.D.), while the greater part of the volume is devoted to the 
Chronicle of Events, arranged by year, month and day. Part B contains 
maps, an alphabetical index and glossary in romanized Japanese and a 
Chinese character index, in the compilation of which the author had the more 
than efficient collaboration of Jean Reischauer. In compiling his chronology, 
Dr. Reischauer has tested the works of Koroita, Omori, Takahashi, Hiki and 
Kiyowara, as well as the great codperative compilation of the Dokushi Biyo 
(Guide to Historical Literature), compiled at the Imperial University oi 
Tokyo. He has scanned the primary sources of Japanese history, including 
the Montoku Jitsuroku, the Sandai Jitsuroku and the Shiryosoran. Every 
page of his chronology and index indicates the scholarly precision with which 
these materials have been used. An understanding of the origins of con- 
temporary Japan on the part of Western scholars has been hampered by thie 
small number who read Japanese and Chinese. For Western students who 
do not read Japanese, Dr. Reischauer has performed a great service in making 
available this detailed historical information compiled from authentic Japa- 
nese sources. ‘The period that he treats begins with the Age of Deities and 
Legendary Heroes and ends with the overthrow of the court nobles by the 
feudal barons whose ascendency was to continue until the nineteenth century 
and the westernization of Japan. It was a period in which the challenge 
of Buddhism, the introduction of Chinese culture and the growth of native 
literature and art profoundly moulded the future of Japan. It was a period 
in which the political, economic and social foundations of modern Japan are 
deeply sunk. The study of these antecedents is indispensable to a correct 
comprehension of the Japan that today so aggressively dominates the Far 
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East and confronts the Western World. The author was prepared at his 
death to follow the initial volumes with succeeding volumes bringing the 
chronicle of events down to modern times. It is sincerely to be hoped that 
the Princeton University Press will find means for completing this superb 
undertaking. KENNETH COLEGROVE 


Surinaamsch Staatsrecht. By J. A. E. Buiskool. (Amsterdam: H. J. 
Paris, 1937. pp. viii, 209.) The author, who in 1935 published a study on 
the independence of the Philippines, wrote this volume in order to draw atten- 
tion to Surinam, where he spent his youth. Successive chapters treat the con- 
stitutional position of Surinam from 1798 to 1922, the situation presented 
by the revision of the Netherlands Constitution in 1922, the new regulations 
for Surinam promulgated thereunder in 1936, and suggestions de lege ferenda. 
Interesting questions as to the interpretation of provisions respecting the scope 
of the Crown’s control over the Governor are involved, and may be compared 
with developments under the British Empire system. Surinam is not eco- 
nomically self-supporting, and the author believes investment there should be 
encouraged by increasing self-government. He considers it contrary to prin- 
ciple that five of the fifteen members of the assembly representative of the 
people are appointed by the Governor, and only ten elected. 

EpwarD DuUMBAULD 


Introduzione Dommatica al Diritto Ecclesiastico Italiano—Parte Prima. 
By Aldo Checchini. (Padua: Cedam, 1937. pp. 140. Index. L. 20.) 
Professor Checchini publishes the first part of an Introduction to Italian 
Ecclesiastical Law, in which he develops his views regarding the principles 
underlying the relations of the Roman Catholic Church and the Italian State. 
The second part will apply the principles which he believes he has established 
to the solution of concrete problems which arise out of the competition of civil 
and ecclesiastical law. He emphasizes the separation of State and Church in 
Italy, and full recognition by the State of the Church as an independent entity, 
entitled to legislate and to adjudicate on subjects properly within its purview. 
The key to the problems which arise is found by applying the analogy of the 
relations with a foreign sovereign state, making use of the rules of private 
international law. He considers in some detail the basis on which foreign 
(and consequently ecclesiastical) laws and judgments are recognized and 
applied. JAMES BARCLAY 
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